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Legal report: Silence with Caution 

I.E.M Brinkhuis 

 

The Pre-Trial Custody Act (PTCA) encompasses the legal basis for arrest in Belgium. Arrest by a 

police officer is only acceptable when the individual is caught in the act, and the offense 

exceeds the minimum gravity. Also, a public prosecutor can order arrest when pieces of 

information point to the person's guilt. Imperatively, those arrested, regardless of there is a 

prosecutorial or judicial proceeding, have several rights that can collectively be found in the 

PTCA (arts. 1, 2, and 2bis), the Napoleonic Code of Criminal Procedure (CCP; 47bis §4), and the 

Penal Code. The CCP contains, amongst others, art. 47bis, which refers to the right to silence. 

  

The right to silence was always present in Belgian law, although it has undergone changes 

various times throughout history. In 2016, the latest amendment was made and enacted (Loi 

de 21 Novembre 2016/Wet van 21 November 2016). Notably, the right to silence constitutes a 

part of the right to a fair trial, as stated in art. 6.of the ECHR. Specifically, it stipulates that a 

detainee has the right to consult with and/or be assisted by a lawyer and that an interviewee 

has the right to be given the correct information of their rights. So, no conviction can be passed 

based on statements obtained in violation of the latter two rights; nevertheless, relying on such 

statements in favor of the suspect/defendant is allowed.   

 

In the legislation, the 'strong' and 'light' versions of the right to silence are distinguished. The 

former refers to the right to remain silent, whereas the latter encompasses the right against 

self-discrimination encapsulated in the nemo tenetur principle (art. 47bis §1 CCP). So, no one 

can be obliged to plead guilty, make a statement against themselves, or cooperate with 

investigative acts having a self-incriminating character. A suspect can thus, decide not to speak 

or only reveal elements that are considered helpful for their defense. Moreover, silence can 

never be used against a suspect/defendant, as a judge cannot draw adverse inferences from it 

(art. 47bis §7 CCP). 

 

The rights as mentioned above also apply in the case of interrogation and interviewing,  



 

          
          
 

which can be defined as a form of systematic questioning a suspect or charged by an 

investigating judge or by a police officer to collect elements for finding the truth, according to 

the circular letter of prosecutors (COL 8/2011). However, the case law relies on a narrower 

definition in that voluntary statements do not need to be preceded by any prior information on 

rights, and they constitute valid evidence even without such prior information. Therefore, it is 

striking that the interviewing of non-accused people is assumed to be more informal than the 

interviewing of suspects. Furthermore, information about an offense collected outside of the 

formal interrogation setting is permitted to be collected by police officers. Thereby, it can be 

used against the defendant if it has been recorded in the written record.  

 

It is of note that interviewees must be provided with their rights before any questioning begins, 

either in writing or verbally. One of these rights refers to being concisely informed upon the 

facts the interview will be conducted. Nevertheless, the word 'concise' is problematic and not 

defined enough by the law, as it allows the police to disclose as little information as possible. 

Further, interviewees must be informed about their right to legal assistance depending on 

which Salduz category one falls into. Although a lawyer mainly aims to ensure that one is 

correctly informed on their rights and is appropriately treated during the interview, and does 

not feel obliged to incriminate themselves, one can still decide to waive their right to counsel. 

Additionally, the ministerial declaration dictates that the interviewee should know that: 

statements can be used as evidence in judicial proceedings; the interview will be recorded so 

that it can be requested later; leaving the interview is permitted any time (except in the case 

of arrest or custody); requesting investigative activities by others is possible; making use of 

possessed documents is allowed and that these documents can be added to the case file. 

 

Notably, the interviewing authority must adjust the wording of the information on rights to the 

suspect's age and vulnerabilities that might affect one's understanding of the rights. Strikingly, 

when one is not classified as vulnerable, the language is not adapted to the person's capacity 

to comprehend. In addition to this, few guidelines exist in Belgium concerning the recording of 

police interviews. Audio-visual recordings are not necessary, although transcripts should be as 

comprehensive as possible. Also, there are no definite rules on how to interview adults and 

children. Besides, training is fragmented, which is likely due to inconsistencies in police training 



 

          
          
 

in Belgium. Yet, the Basis Interview Technique is commonly used by the police. It contains 

several phases. First, the focus lies on rapport-building with the interviewee. Then, the 

interviewee is questioned by the interviewer. If inconsistencies between the statement and the 

evidence occur, the suspect might be confronted with them. Lastly, the statement of the 

individual can be revised if applicable. 

 

Concerningly, there is no explicit rule on the exclusion of evidence obtained in breach of the 

right to silence. A more general rule, however, can be found in art. 32 of the preliminary title 

of the CCP, stating that evidence is only excluded when: compliance with the relevant formal 

conditions is 'prescribed on pain of nullity'; the committed irregularity affects the reliability of 

the evidence and when one's right to a fair trial is violated by the usage of evidence. So, 

imperatively, not all violations of the right of silence lead to the exclusion of evidence. The case 

law is less ambiguous in that it clarifies that unjustified pressure, coercion, physical force, and 

violence are not allowed. Conspicuously, however, there are no formal restrictions on intensive 

and lengthy interrogations. Hence, it is not clear to which extent these are permitted. 

Furthermore, the use of hypnosis or narcosis is impermissible and in breach of the reliability 

and the right to a fair trial.  

 

Moreover, art. 6(1) of the ECHR posits that it is always necessary to assess whether a case has 

been heard fairly based on five criteria. First, a suspect should not be required to prove their 

innocence more than the prosecutor must establish guilt. Second, it should be considered 

whether the trial involved charges against the suspect, despite the possibility that the evidence 

contradicts their alleged involvement. Third, it should be checked whether the police employed 

provocation although prohibited, and fourth, whether a finding of guilt was found on an 

anonymous declaration. Lastly, the principle of equality of arms between parties should not 

have been upheld. 

 

To conclude, Belgium complies with the principal coordinates of the right to silence, at least on 

paper. In practice, it surprisingly appears that very few, if any, individuals use their right to 

silence during police interviews. Still, there is a need for empirical research that focuses on the  

daily practice of judicial work and effective compliance with the right to silence in Belgium.  



 

          
          
 

Empirical report: observation and interview study 

I.E.M. Brinkhuis 

 

Observation study  

 

Although the right to silence (RTS) is constitutionally protected in Belgium, little is known about 

how silence is operated in their national police practice. Therefore, the current empirical study, 

part of the EU-funded EmpRiSe Project, aimed to examine how the RTS manifests during 

suspect interviewing at the investigative stage of criminal proceedings. Three researchers 

observed and analyzed 24 audiovisual recordings of suspect interviews and corresponding 

police reports. The recordings were selected from the Belgium police's internal database based 

on recording quality and the usage of silence. In the analysis, suspects not answering and those 

answering with 'I do not know' and 'I do not know anymore' to questions posed by the police 

were considered to exercise the RTS.       

 

To begin with, some observations regarding the interviewing process should be noted. 

Remarkably, few police officers introduced themselves, stressed that the interview would be 

audio recorded, explained the interview’s purpose and the lawyer's role. The suspect's legal 

rights, including the RTS, however, were typically provided by the police before, either written 

or verbally. One exception should be stressed. It appeared that officers might not mention the 

RTS when suspects determine the pace of the interview by, for example, behaving impatiently. 

Furthermore, officers mainly enumerated the legal rights within the exact chronology, which 

therefore rather seemed a formality. On top of that, suspects' understanding of their legal 

rights was not regularly assessed. The latter, and the observation that police officers rarely build 

rapport with the suspects, frequently ask extremely open questions and fail to have a neutral 

attitude about topics during the interview, imply that the present way of interviewing suspects 

– which shares similarities with the information-gathering interviewing method – has room for 

improvement.            

 

Regarding the role of the lawyer, some aspects deserve some attention. First, it is alarming that 

interviewers sometimes influenced suspects' decisions on whether to be legally assisted. 



 

          
          
 

Fragments showed police officers suggesting suspects that they would not be disadvantaged 

when rejecting legal assistance. With this, the police do not acknowledge that suspects can be 

disadvantaged when their knowledge about the content or consequences of the criminal trial 

is limited. Second, and concerningly, cases were observed in which the police interviewed 

suspects who were not in touch with a lawyer before, although legally obligated. Third, it was 

striking to encounter cases where lawyers assisted suspects but behaved passively without 

providing ad hoc advice during the police interview.      

 

In addition to the aforementioned, those whom a lawyer assisted were not more often 

(partially) silent in their interview. On average, suspects were silent 3.45 times. It should be 

stressed that the usage of silence was systematically written in the police reports. Moreover, 

suspects determined to be silent intermittently often mentioned this at the beginning of the 

interview. Those who were partially silent often stopped talking when the police confronted 

them with evidence and questions. Additionally, several reasons for remaining silent were 

noticed. Amongst others, suspects might be anxious for retaliation, against treason, or have an 

aversion to the police.         

 

Furthermore, interviewers appeared to react differently to suspects being silent; whereas some 

ended the interview directly, others remained to ask questions. Moreover, some police officers: 

made implicit promises to suspects; suggested that it would be common sense to talk; or used 

minimization or maximization techniques, all in order to elicit a confession. Notably, this is not 

in accordance with one’s right to remain silent, as the police provide direction to suspects’ 

decisions about giving statements.         

 

In sum, a picture of how suspects and interviewing police deal with the RTS was painted. 

However, it should be realized that only the first interviews of investigations were considered 

in the current study. Therefore, how the right of silence manifests in subsequent suspect 

interviews and how investigating judges approach suspects being silent remains unclear. 

Hence, it is recommended that future studies examine the latter two aspects.  

  



 

          
          
 

Interview study 

 

To date, knowledge about how the right to silence (RTS) is exercised in the pre-trial phase of 

criminal justice processes is limited. Therefore, the current empirical study, part of the EmpRiSe 

Project, was conducted to gain insight into how and why decisions regarding the RTS are made 

by police officers, public prosecutors, judges, and magistrates (i.e., the respondents) in 

Belgium. Via the telephone and online video-calling, semi-structured interviews were 

administered to 21 respondents having more than six years of working experience. Also, 

respondents were asked to estimate and approach a situation presented in a fictive vignette. 

Subsequently, the interviews were transcribed and analyzed thematically by two researchers. 

  

To begin with, the definition of being silent appeared to be broad. Most respondents indicated 

that being silent can take different forms in suspects, such as literally being silent or providing 

statements implying that one is unwilling or cannot answer (particular) questions. Furthermore, 

it was commonly believed that suspects are silent temporary and will, at some point, provide a 

statement. However, a minority of suspects – those usually involved in organized (drug) crimes 

and gangs – would remain silent during the entire criminal proceeding.   

 

Various reasons can be distinguished for suspects being silent. Stress and emotion experienced 

during the interview, anxiety for retaliation, or lack of trust in the interviewers were considered 

to underlie suspects’ choice of being silent. Also, it was suggested that suspects might prefer 

to wait with providing a statement until the evidence the police hold against them is known. 

Notably, the latter would enable suspects to align their statements with the evidence so that 

no contradictions appear.   

 

Additionally, whether suspects provide a statement depends on several factors. First, suspects 

might be more tended to talk when the evidence against them is perceived as strong. Second, 

repeat players exercised the RTS more than first offenders, according to the respondents. 

Relatedly, however, it was uniformly believed that implementing the duty of care and the right 

to legal assistance has led to an increase in the provision of statements of first offenders. 

Nevertheless, in general, their implementation has allowed suspects to make better-informed 



 

          
          
 

decisions. Hence, nowadays, suspects are relatively more silent than in the past. Third, most 

interviewees agreed that lawyers do not systematically advise suspects to remain silent. Several 

interview fragments, however, showed that lawyers sometimes –ambiguously – oblige clients 

to remain silent, although their mere job is to give ad hoc advice. Fourth, some police officers 

held the view that temporary custody stimulates suspects to talk as it would make them 

“realize” that being silent is not the wisest.         

 

The abovementioned fourth point is worthwhile further elaboration, as it suggested that police 

officers do not accept suspects’ decision of being silent. Although police officers and 

magistrates stressed that the RTS is a fundamental right to defense, they also – paradoxically – 

considered obtaining a confession as the goal of interviewing. Likewise, it was remarkable to 

find that respondents expected that innocent suspects would be willing to demonstrate their 

innocence by providing a statement. Such intrinsic belief, imperatively, undermines the RTS. 

 

Generally, respondents’ reactions to silent suspects were divided. Some police officers and 

prosecutors stated they stop the interview immediately when suspects are silent, either for 

strategic reasons (i.e., not to reveal the evidence) or to save energy and time. In contrast, others 

claimed they convince the suspect not to be silent and would keep on asking questions.  

  

Additionally, most police officers valued the information-gathering interviewing method as well 

as asking open questions, building rapport, and allowing suspects to give a free recall. 

Nevertheless, some also claimed to use manipulative interviewing techniques such as 

minimization in order to obtain a confession. Conspicuously, using such coercive techniques is 

problematic as it increases the chance of, amongst others, false confessions.  

  

Furthermore, suspicion of guilt caused by silence appeared to have far-reaching effects during 

the trial. Most public prosecutors, magistrates, and police officers believed that providing a 

statement relates to fewer arrests and summons than remaining silent. Additionally, although 

the decision to prosecute seemed not affected by silence, the decision to suggest an amicable 

settlement and mediation was. Moreover, several judges indicated that being silent goes along 

with an adverse effect; when suspects do not introduce counterarguments, the information 



 

          
          
 

held against the suspect increases in value, elevating the chance of being sentenced. Also, being 

silent would affect the severity of the punishment suspects are given. Only when a statement 

is provided, one’s degree of repentance and guilt awareness can be measured, which, when 

high, would potentially reduce the sentence’s severity.  

 

To conclude, the decision to remain silent might have negative consequences for individuals, 

as police officers expect them to prove their innocence. Remaining silent can lead to a suspicion 

of guilt among investigators. This likely affects the course of the trial and the severity of the 

punishment. Thus, it could be questioned whether the presumption of innocence remains 

intact when relying on the right to silence. 

  

       

 

 

 

 

 

  

 

 

 

 

 

 

 

 



 

          
          
 

 

General discussion 
A. Beazley 

 

1. The communication of rights and the caution 

 

During the observations it was noticeable that the communication of rights, including 

thecommission, seemed essentially a formality. However, in order for suspects to exercise their 

right to remain silent, it is necessary that they are aware of it (Blackstock et al., 2014). In 

Belgium, Article 47bis of the Code of Criminal Procedure (CCP). contains a series of notices that 

must be overflown by the interroroster before the hearing. Each suspect will also receive a 

written letter before the hearing in which the rights are communicated (available in more than 

50 languages). This communicationand relates first of all to the right to attach documents to 

his questioning and the right to request additional investigative acts or interrogations. This 

possibility gives the accused the opportunity to have his statement substantiated, but neither 

the interroroes nor the leading investigating magistrate are obliged to respond to this. The 

Constitutional Court even ruled in a bizarre judgment that this is a purely informal request, to 

which not even a reply must be given (GwH 25 June 2020, no. 97/2020). However, the most 

relevant communications for this examination are: 

- The right not to have to accuse oneself (non-incrimination law); 

- The right to make a statement, to answer the questions asked or to remain silent (the 

right to remain silent); 

- The fact that anything a person declares during questioning can be used as evidence in 

court. This communication, mandatory since 1998, was considered for the Salduz Act 

as an indirect communication of the right to remain silent (Traest, 1999). 

Since the Salduz-bis Law of 21 November 2016, the notices must no longer be repeated orally 

when a not-yet apprehended suspect has already received the written letter of rights. The 

exception to this is when the accused is not assisted by a lawyer (Article 47bis §3 CCP). The 

written communication is considered important because it gives the accused the opportunity 

to quietly go through the rights in an understandable language, which can contribute to a better 

understanding than if the rights are discussed orally by the interrogators. During the evaluation 



 

          
          
 

investigation of the first Salduz Law, the defendants surveyed indicated that the written 

statement was clear and most could remember (at least part of) the content (Penne et al., 

2013). However, it was a limited search and the same suspects also stated that sometimes they 

only received the document after the interrogation or could not read it thoroughly because the 

police immediately took it back. This obviously deprives any use of that written communication. 

Indeed, an international study by the NGO Fair Trials shows that a written letter of rights can 

only have a positive impact on understanding the rights provided suspects are given time to 

read them quietly. In addition, defendants are ideally given additional clarification when 

needed (Fair Trials, 2017). 

 

It is precisely in the latter area that this study shows still room for improvement. This study did 

not provide any insight into the extent to which the accused was informed of the rights or how 

this was done prior to the interrogation, but the majority of the defendants had the letter of 

rights with them when they entered the interrogation room. The observations do not show 

whether these rights have already been communicated orally by the police or lawyer. At the 

start of the interrogations, however, no time was invested in a thorough explanation of the 

rights, including the right to remain silent. As in previous observational studies (Tersago, 2020), 

the communication of rights was often limited to the enumeration of the rights by the 

interrogation. In most cases, the rights were literally read from a computer screen. Only a single 

interrogation clarified the rights by using their own words or giving examples, but this did not 

happen for all rights. The observations also showed that the interrogators did not systematically 

check whether the accused had actually understood the rights. 

 

By dealing with the caution quickly and formalistically, this can give the accused the impression 

that the right to remain silent is only a formality and cannot be assumed that the accused has 

effectively understood the right to remain silent. Research shows that a substantial part of the 

suspect population does not sufficiently understand the rights communicated to be able to 

assume an adequate use of the right to remain silent (see, among others: Chaulk, Eastwood & 

Snook, 2014; Clare, Gudjonsson & Harari, 1998; Eastwood & Snook, 2010; Fenner, Gudjonsson 

& Clare, 2002; Hughes, Bain, Gilchrist & Boyle, 2013; Rendall & MacMahon, 2020; Rendall, 

MacMahon & Kidd, 2020; Smalarz, Scherr & Kassin, 2016). For example, many defendants 



 

          
          
 

assume that silence can be construed as evidence of guilt and that the proceedings and pretrial 

detention will take longer if they remain silent. Certainly when these assumptions are initiated 

or reinforced by the police, this can lead to suspects relinquishing their right to remain silent 

(Leo, 1996).1 However, the studies mentioned have been carried out in particular in the Anglo-

Saxon countries, where the caution is more complex than in Belgium (cf. England) or has been 

merged with the communication on the right to legal aid under the heading of, for example, 

the Miranda rights. In Belgium, the caution was only recently introduced with the 

implementation of the Salduz Law in 2012 and no research has yet been conducted into the 

concept of this caution. However, interrogators do not appear to make much effort to check 

whether the accused has effectively understood what the right to remain silent means, despite 

the requirements of the ECtHR and the EU (in the Salduz Directive) to effectively assess whether 

the suspect has understood his rights, especially in the case of vulnerable suspects, and 

"knowingly and willingly" renounces them (Tersago, 2020).2 

 

The notice of rights is not prescribed under penalty of nullity and the omission should therefore 

not necessarily lead to the exclusion of evidence from the declaration of suspects, but the rights 

of defence may be irreparably affected if suspects have not been informed of their rights, 

insufficiently clearly or not loyally (De Smet, 2011. see, for example, Court of Assize, Namur 17 

January 2017, JLMB 2017, 647). The ECtHR takes the same view, especially if the accused is not 

assisted by a lawyer (Beuze, Navone).  

The simultaneous introduction of the caution and the right to legal aid could give the 

impression that the communication of the right to remain silent is a shared responsibility 

between the police and the legal profession. However, if lawyers invest little time in the prior 

confidential consultation and insufficiently explain the right to remain silent, there is a risk that 

the accused is insufficiently aware of the right to remain silent, what this entails and what the 

consequences may be. Whether there is still a reasoned and informed decision to make a 

statement during the interrogation can then be doubted. 

                                                           
1 R.A. LEO, "Questioning the relevance of Miranda in the twenty-first century", Michigan Law Review 
2001, 1009-1010; R.A. LEO, "The impact of Miranda revisited", Journal of Criminal Law and 
Criminology 1996, 668-675. 
2 ECtHR of 31 March 2009, Plonka t/ Poland, No 20310/02; ECtHR of 27 January 2011, Bortnik t/ 
Ukraine, No 39582/04 



 

          
          
 

 

In addition, the interrogation is missing opportunities here with regard to building a good 

working relationship with the accused. If the procedure for the hearing is clear, this may benefit 

the working relationship. This can also give the suspect the impression that the interrogated 

person respects the rights—as stated by one police correspondent during the interviews—so 

that he feels valued and well treated, which can stimulate the working relationship and the 

willingness of the suspect to explain (Vanderhallen & Vervaeke, 2014; Walsh & Bull, 2011). 

 

 

2. Silence and silent suspects  

2.1. The interpretation of the irght to remain silent  

 

Art. 47bis CCP stipulates that the accused has the right to make a statement, to answer the 

questions asked or to remain silent. In practice, the accused appears to indicate in many ways 

that he is invoking the right to remain silent. Suspects can explicitly invoke their right to remain 

silent or they can simply remain silent. In the first case, defendants use various words to 

indicate the use of the right to remain silent: "I invoke my right toremain silent, I am simply 

silent, no comment, find out for yourself, I am not goingto answer that..." These reactions clearly 

indicate that the accused wishes to exercise the right to remain silent. In addition, there appear 

to be other, more concealed methods of explanation that are qualified under the right of 

silence by practical actors in certain circumstances. For example, respondents point out that 

nonsensical or completely irrelevant answers to a question asked or a suspect who indicates 

that he does not know something (anymore) can de facto mean the same as a suspect who 

formally invokes the right to remain silent. These answers are less clear and the suspect 

indicates that he has no knowledge ('I don't know') or that he has any memory problems ('I 

don't remember'). Nevertheless, these answers are viewed as critically by the police and 

magistracy as the observation study shows as the interview study. In one of the observed 

interrogations where the suspect systematically stated that he did not know the answer to the 

question, the interrogate asked if the suspect really did not know, or whether he did not dare 

to explain it. Similar examples were also observed in a previous observational study into the 



 

          
          
 

interrogations of underage suspects in Belgium (Vanderhallen & Van Oosterhout, 2014). In this 

study, silent and denying suspects are often mentioned in the same breath by the interviewed 

respondents and both point in the direction of a non-cooperating suspect. Respondents 

formally consider the answers 'I don't know (anymore)' as a statement, but ask themselves 

questions of suspects who answer all the questions and suddenly know nothing (anymore) 

when questions about the facts are asked. According to the respondents, suspects do this in 

order to give the impression that they are cooperative during the interrogation but actually fail 

to make a statement or answer a question and therefore do not work themselves. Moston and 

Stephenson, who in their previous research categorize such statements under no admission/no 

denial statements(Moston, Stephenson & Williamson, 1993; Moston & Engelberg, 1993; see 

also Leahy-Harland & Bull, 2017; Gudjonsson, 2003), believe that suspects want to place 

themselves 'outside the interrogation' in this way (opt out of the process of questioning) when 

they systematically answer every question with "I do not know" (Moston & Stephenson, 2009). 

As a variation on the theme, they also see the argument that defendants claim not to know 

because they were under the influence of drugs or alcohol at the time of the facts (which would 

also give them a possible legal argument to challenge the moral component of the crime. 

 

Thus, while the silence of a suspect should not be seen as guilt, the investigation shows that it 

is interpreted as a form of resistance and lack of cooperation with the police, in which 

interrogators tend to associate this silence with guilt (Moston, Stephenson and Williamson, 

1993). Silence is also considered suspicious by the respondents questioned: after all, why 

should an innocent person remain silent if he has nothing to hide? 

 

The present study also found that defendants did not or only slightly answer more person-

oriented questions aimed at building a working relationship and questions that invited the 

defendant to give a free story. However, it is not clear whether the defendant's silence was a 

deliberate choice here or was related to the questioning by the interrogation. After all, the 

questions turned out to be very vague, which by definition makes them more difficult to 

answer.  

2.2. Prevalence of (complete and partial) silence 

 



 

          
          
 

The use of the right to remain silent may relate to the entire questioning/to all questions(full 

right to remain silent),but also to certain questions, while other questions are answered (partial 

right to remain silent). 

 

According to the respondents in the interview study, it is rare for suspects to invoke their right 

to remain silent in full, especially when it concerns the entire criminal procedure. This would 

mainly happen in cases of organized (drug) crime. What would be much more common is that 

suspects temporarily refuse to make a statement. According to the police and prosecutors 

interviewed, most of the suspects who remain silent during the first interrogation make a 

statement during a subsequent interrogation; especially the interrogation by the investigating 

judge is mentioned here. This has already been shown by research where 20% of the initially 

silent suspects still make confessions during a later interrogation (Moston, Stephenson & 

Williamson, 1993). The analysis of Belgium's 100 criminal files concerning home thefts showed 

that in 3% of these files the accused made use of his right to remain silent during the first 

interrogation and did not make a statement (Tersago, 2020). Almost half of the initially denying 

suspect makes (partial) confessions in subsequent interrogations. 

According to all respondents, it is  rare for defendants to exercise their right to remain silent 

during the entire criminal proceedings, wat a confirmation of previous research (Moston, 

Stephenson & Williamson, 1993; Tersago, 2020; Van De Heyning, 2021; Vanderhallen et al. 

2014).  

 

According to the respondents of the police and the public prosecutor's office, it3 is particularly 

more common for suspects - and especially during the first interrogation - to make partial use 

of the right to remain silent by not answering certain questions. However, previous research 

shows that the number of interrogations in which the defendants made full use of the right to 

remain silent was equal to the number of cases in which defendants made full use of the right 

to remain silent (6% of 133 cases; Moston, Stephenson & Williamson, 1993). This partial use of 

the right to remain silent is a nuance that is often neglected in empirical studies. The outcome 

of interrogations is often measured in terms of confessions-denials-neither, referring to the 

                                                           
3 Judges deal less with this; possibly because they reflect more at the file level (full criminal 
procedure) and are therefore rarely confronted with a suspect who remains silent throughout the 
procedure, including at the hearing.  



 

          
          
 

final outcome of the interrogation or criminal investigation. Indeed, from that perspective, 

defendants only invoke their right to remain silent in 3 to 16% of the interrogations (see, for 

example, Williamson, 1990; Moston, Stephenson & Williamson, 1993; Leahy-Harland & Bull, 

2017; Penne, 2013, Tersago, 2020). The fact that the suspects make statements but do not 

answer certain questions is less clear here. The findings of the observation study confirm that 

suspects make statements in initial interrogations, without, however, confessing the facts. In 

these interrogations, the suspects remain silent on average 5.6 times per interrogation, which 

is in line with previous investigations where suspects remained silent on average 6 times per 

interrogation (Leahy-Harland & Bull, 2017). When defendants make partial use of their right to 

remain silent, they do so in particular in the case of questions about the facts or co-defendants, 

as previously established by Williamson (1990).  When suspects make partial use of their right 

to remain silent, they do make statements but this is rarely a confession, according to this study. 

This finding confirms previous research where in the 6% interrogations in which the suspects 

partially used their right to remain silent, this occurred mainly when the suspect did not make 

confessions (Moston, Stephenson & Williamson, 1993).  

 

2.3. Reasons to remian silent: who remains silent in which matters and why?  

 

The silent suspect does not exist, according to the respondents surveyed, and there are several 

reasons why suspects remain silent. Characteristics of the facts, characteristics of the accused 

and characteristics of the interrogation and the criminal file (read: the other evidence) can also 

influence the decision to remain silent according to the literature (cf. the model of Moston, 

Stephenson & Williamson, 1993). Why (motives) a certain suspect (profile) invokes his right to 

remain silent in a given interrogation (case) cannot therefore be understood in absolute terms 

or divided into certain classifications, but is a context-dependent fact (see also Deslauriers-

Varin, Beauregard & Wong, 2011; Vanderhallen et al., 2014). Nevertheless, on the basis of the 

observations and perceptions of the respondents, three categories of silent suspects can be 

distinguished according to the nature of the facts, characteristics of the accused, and the state 

of the file and the interrogation: the principled silencer, the impulsive silencer and the tactical 

silencer. 



 

          
          
 

2.3.1. Principled and complete silence in organised crime cases 

 

According to the respondents surveyed, only a minority of the suspects fully invoke the right to 

remain silent, especially in criminal files concerning organized (drug) crime. According to the 

respondents, this type of case is characterised by the fact that silence is usually used from the 

very beginning as a straightforward strategy that is maintained in the course of further criminal 

proceedings, while in other types of cases suspects are more strategically or impulsively silent 

during the first interrogations but later make statements. Nevertheless, there are also 

examples to be observed in the observation study, in which, as a matter of principle, there is 

partly silence. Only questions about co-perpetrators or suspects are refused to answer because 

they are 'against treason on principle'. 

 

It is striking that several respondents refer to Dutch drug criminals or Eastern European 

members of gangs of thieves as being the typical example of the obstinate silent suspect. Drug 

crimes are indeed mentioned in the literature as the type of crimes in which the least often is 

known (Deslauriers-Varin, Lussier and St-Yves, 2011), especially when there are several 

suspects present in the file (Deslauriers-Varin, Beauregard & Wong, 2011), but whether there 

is also more recourse to the right to remain silent in cases concerning organized (drug) crime 

is not apparent from these investigations. In the Netherlands, periodic investigations are 

conducted into criminal files relating to organised crime. From this Monitor organized crime 

indeed emerges the image that the central protagonists in such organizations usually do not 

want to make statements (Vande Bunt & Kleemans, 2007; Kruisbergen, Roks & Kleemans, 

2019). 

 

According to the respondents questioned in this study, the closed culture of silence and the 

reputation in the criminal environment are the reason for the principled choice not to 

cooperate with the criminal investigation. Nevertheless, according to the respondents, the fear 

of reprisals also appears to play a role here4, which some suspects in the observation study 

indeed cite when asked questions about the origin of weapons or drugs or about their co-

                                                           
4 This cannot obviously be reconciled with a "principled" use of the right to remain silent, but it is 
precisely in those same cases that this fear plays a role. For that reason, this motive is dealt with here.  



 

          
          
 

defendants. After all, their statements are recorded in a report and are thus part of the criminal 

file. According to the above-mentioned Dutch research, suspects who are active outside the 

core of the criminal network do make more statements than the hard core, but for fear of 

reprisals, they do indeed wish to make statements mainly about their own share and not about 

others (Van de Bunt & Kleemans, 2007; Kruisbergen, Roks & Kleemans, 2019). However, the 

Fifth Monitor refers to a number of notorious criminal cases in the Netherlands, such as the 

Passage trial or the Marengo trial, in which the statements of a crown witness were central to 

the provision of evidence (Kruisbergen, Roks & Kleemans, 2019).  

 

A police officer stated during the interviews that he was indeed willing to negotiate with the 

suspect and to see if he could propose possibilities if the suspect indicated that he did not want 

to explain anything for fear of reprisals. It can be not only a fear of reprisals in the context of 

organised crime, but also, for example, of family. In the observational study, there was also an 

interrogation in which the suspect indicated that he would only make a statement off record 

on which the audiovisual recording was stopped. In Belgium, a statutory regret optant scheme 

has also recently been introduced in which a suspect can make statements in exchange for 

certain benefits in the field of punishment (execution) and physical protection measures, 

precisely in order to break through that "wall of silence" in organized crime (Article 216/1 et 

al., CCP). However, it is important to note that the statements of joint-offenders can never be 

made anonymously, precisely because the joint-offender is expected to make full statements, 

not only about his own involvement but also about other perpetrators. In view of the rights of 

defence of those others, they must be able to take cognizance of the identity of the joint-

offender in order to be able to effectively contradict the reliability of the regret tenant and his 

declaration (Tersago, 2020b). If one starts working with off-the-record statements, that 

anonymity may be better guaranteed, but one loses the control possibilities of the other co-

defendants involved. It is then not possible to ascertain how the interrogation went, how the 

suspect was questioned and whether promises or threats were made, if any, in order to induce 

him to make statements. Recently, the Correctional Court of Dendermonde denounced the 

"conversations in the hallway" of a suspect in a murder case. Snippets of these conversations 

were recorded and it appeared that the suspect was being pressured and promises were being 

made. After those "interruptions," he then made confessions during a formal interrogation. 



 

          
          
 

Partly for that reason, the confessions, in which the co-defendants were also indicted, were 

excluded as evidence and all the defendants were acquitted (Corr. East Flanders, Department 

of Dendermonde 19 October 2020, NC 2021, 69). The ECtHR has already ruled that any 

(substantive) conversation with the police must be regarded as an interrogation, even in the 

corridor, and that all the guarantees of Article 6 of the ECHR, such as the right to remain silent 

and the right to assistance, must then apply (ECtHR 20 September 2012, Titarenko t v Ukraine, 

no. 31720/02). 

2.3.2. Impulsive and emotional silence: stress, aversion and shame 

A second category of silent suspects that can be distilled from the interviews and statements 

of suspects during the observations, is the "impulsive" silent suspect. These suspects make use 

of their right to remain silent in principle or in a reasoned way, but mainly because of more 

emotional, impulsive motives: the shock and stress that accompanies an interrogation and a 

possible arrest or the aversion to the police. Shame for the facts can also play a role here, 

according to the respondents, in which they mainly refer to files concerning sexual offences.  

 

As far as the stress of interrogation is concerned, respondents see this playing a role especially 

in the case of suspects who come into contact with the police and the judiciary for the first 

time. The example is cited of suspects in economic-financial criminal files (ecofin) who usually 

do not come into contact with the police and are therefore completely upset when they are 

interrogated, which can lead to the suspect being so stressed or anxious as a result of their 

arrest or their interrogation that they are unable to make a statement during the first 

interrogation. It should be noted that other respondents cite that it is precisely these suspects 

who might be more willing to explain. First offenders, on the other hand, according to those 

respondents, are often impressed by a confrontation with police and are more inclined to 

explain the facts of which they are suspected. 

 

According to some police respondents, an empathetic, quiet interrogation style can already 

remedy a lot: by putting the anxious, shocked suspect at ease, treating him with respect and 

listening to him and by first talking about informal topics – so the building blocks of the basic 

interrogation technique – such suspects could still be moved to statements. It is precisely for 

this reason that these interrogators indicate that they always check the reason for the silence 



 

          
          
 

and do not want to immediately end the interrogation when a suspect invokes the right to 

remain silent. The interrogation style, according to those respondents, could help remove the 

"emotional barriers." However, as this investigation shows, not all interrogators take advantage 

of this opportunity and end the interrogation when the accused invokes his right to remain 

silent, regardless of the reason. In addition, the search results of the observation study suggest 

that building a working relationship does not always go smoothly... 

 

The aversion to the interrogated person may also lead to suspects in that particular 

interrogation not being inclined to make statements. In the observational study, there are some 

suspects who refuse to speak to police because they felt aggressively and unfairly treated 

during the arrest. According to a police correspondent, previous negative contacts with the 

police could also contribute to this. Such aversion obviously stands in the way of a good working 

relationship between the interrogate and the suspect, which can lead to suspects being less 

willing to explain during the interrogation but also during any subsequent interrogations in the 

future (Vanderhallen & Vervaeke, 2014). Although maintaining and establishing the working 

relationship during the entire interrogation is an important fact (Walsh & Bull, 2012), a poor 

first contact can seriously undermine the working relationship even before the start of the 

interrogation. It can be the ‘interrogated’—who is therefore also quite a different police officer 

than the one who arrested the suspect, or more broadly not the one against whom a suspect 

apparently has a bad relationship—then takes a lot of effort to glue the pieces and to 

undermine the aversion, the distrust of the police. By listening to the feelings and experiences 

of the suspect and by treating him further empathetically and by further clarifying the 'rules of 

the game' and the course of the interrogation so that the suspect knows that he will have the 

opportunity to effectively tell his story in an uninhibited manner, the working relationship can 

be built up during the interrogation (see also De Ruiter & Van Beek, 2014). The observational 

study shows that interrogators sometimes miss opportunities here... 

 

Finally, the nature of the facts itself may also contribute to a defendant being less inclined to 

make statements, particularly when shame makes it more difficult to speak about the facts. 

During the interviews, reference is mainly made to cases concerning sexual offences, such as 

rape or sexual assault. Although some respondents state that it is precisely in these files that 



 

          
          
 

suspects do make statements because a complaint needs an explanation, other respondents 

argue that these facts create feelings of fear and shame and suspects therefore invoke their 

right to remain silent. Previous research also shows that sex offender suspects make fewer 

confessions. As an explanation for the lower confession, some point to the suspects' 

assessment that their crime is perceived as particularly serious and that the consequences of 

confession will be both legally and socially severe for them (St-Yves, 2006). Moreover, sex 

offenders also more often expect a humiliating approach during interrogation, which may give 

rise to no confession (Holmberg & Christianson, 2002). These motives may also support the 

decision not to explain anything.  

2.3.3. Reasoned silence: silence as a strategy 

 

A third category of silent suspects is that of the suspects who, for strategic reasons, decide not 

to make a statement for the time being. According to the respondents in the interview study, 

this manifests itself mainly in the first interrogations, in which suspects, although they make 

statements, refuse to make a statement on certain questions or "clap" when questions are 

asked about the central action of the facts. " I don't know (anymore)"- answers are legion 

according to the respondents and, according to certain respondents, are de facto a disguised 

way of not having to answer a certain question. These respondents assume that the defendants 

want to avoid contradicting the evidence of which they are not yet aware at that time. This 

view is consistent with previous research findings that guilty suspects choose to make as short 

as possible statements and to communicate as few verifiable details as possible in order not to 

appear suspicious (by explicitly invoking the right to remain silent, for example) and at the same 

time avoid contradictions with other evidence (Hartwig et al., 2007; Sukumar et al., 2016; 

Vredeveldt & Van Der Zee, 2017).  

 

According to the respondents, access to the criminal file – within five days of the arrest by the 

investigating judge – is the pivotal point. After all, due to file information, suspects know what 

is in the criminal file. The perception of the strength of that other evidence can then determine 

their decision to make statements, whereby they can then align their statements with the other 

evidence in order to avoid contradictions. According to the respondents surveyed, the 

perception of the evidence also guides the choice of a suspect to (still) want to make a 



 

          
          
 

statement. Indeed, the perception of the strength of the evidence appears to be one of the 

main reasons why suspects make confessions (Deslauriens-Varin et al., 2011; Moston and 

Engelberg, 2011). The frequency of interrogations also plays a role. The more a suspect is 

interrogated, the more he is confronted with other means of evidence and gains access to the 

criminal file, the more suspects change their statement and make a confession and (Tersago, 

2020). 

 

Respondents argue that the change in process strategy is particularly important when there are 

several suspects in the criminal file: suspects then adopt a wait-and-see attitude during the first 

interrogation and first want to take note of the statements of the other suspects and/or want 

to coordinate their statement with the other suspects first. Also feelings of loyalty and no one 

want to be lost, can play. In subsequent interrogations, according to respondents, such 

suspects make more statements, which then correspond to the statements of the other 

suspects, although it may also happen that suspects still want to make a statement when they 

feel that they are being pushed through by the other suspects, which they then want to 

contradict or nuance.  

 

The decision to invoke the right to remain silent during the first interrogation is then a cost-

benefit assessment. Although suspects can avoid contradicting the other (then unknown) 

evidence, at the same time this kind of silence appears to appear suspicious on the part of the 

police and magistracy and to prevent a presumption of guilt. This presumption of guilt can have 

an effect on the evidentiary decision, but in the shorter term it can also result in an arrest and 

enforcement of the pre-trial detention. Police officers in particular reported in the interview 

study that suspects that pre-trial detention may factor into the decision to proceed to make 

statements, i.e. confessions. According to these respondents, despised during pre-trial 

detention would 'repent'. The potential threat of pre-trial detention in combination with short-

term reasoning could therefore give rise to the failure to invoke the right to remain silent. The 

concern to be released as soon as possible effectively makes suspects decide to make 

statements, according to research into the confidential consultation between lawyers and their 

clients (Sukumar et al., 2016). In this way, pressure is put on the arrest or pre-trial detention. 

 



 

          
          
 

In the interview study, respondents did indicate that repeat players in particular opt for the 

decision to (remain) silent. Also in previous research, defendants with previous detention 

experience appear to be better aware of their procedural rights and then make more use of 

them and make fewer confessions than first offenders. For example when, through their 

detention experience, they have a concrete picture of the negative consequences of a 

confession (Pearse et al., 1998; Moston et al., 1992). According to the respondents quoted 

above, this may also be the reason why they will be less inclined to cooperate in a new 

interrogation, precisely because their previous cooperation would have been 'punished off' in 

the past. They then seem to wait to make a statement until they have had access to the criminal 

file and that arrest 'accept it '. 

 

But according to respondents, the assistance of a lawyer can certainly influence this strategic 

choice. According to the respondents, if his advice is to remain silent until access to the criminal 

file has been obtained, the respondents will encourage suspects – including suspects who are 

facing a challenge with the police for the first time – to invoke the right to remain silent during 

the first interrogations. 

 

2.4. Legal assistance and silence 

As in previous survey and interview research (Verlet, 2018), police officers and magistrates also 

indicate in this interview study that they assume that during some interrogations suspects 

remain silent on the advice of their lawyer, even if the suspect does not want this himself. Some 

police officers even argue that the interrogation has lost a lot of value due to the right to the 

assistance of a lawyer ,contrary to the vision that existed about this shortly after the 

implementation of the Salduz Law (Vanderhallen et al., 2014). However, according to most 

respondents, this does not mean that lawyers systematically advise to remain silent. In studies 

shortly after the implementation of the Salduz Act, it was a minority of (federal) police officers 

who felt that the legal profession would advise suspects to invoke the right to remain 

silent(Piron, Deladière and Deveux, 2018, pp. 67-68) or even the opinion was that the presence 

of the lawyer in certain files leads less to the use of the right to remain silent (Vanderhallen et 

al., 2014). That this opinion was well-founded is also supported by an observational study on 

burglaries, which establishes that even in the presence of a lawyer there is only limited silence 



 

          
          
 

(Tersago, 2020). Dutch research confirms this Belgian situation in which the presence of the 

lawyer appears to have no significant influence on the use of the right to remain silent (Stevens 

and Verhoeven, 2011; Verhoeven and Duinhof, 2017), certainly much less so than how the 

police experience it (Klein Haarhuis, 2018). Compared to England, research yields a different 

picture. In the early years after the introduction of the Police and Criminal Evidence Act (PACE, 

1984) which introduced -as in Belgium with the Salduz Act- not only the caution but also the 

legal aid, you show the English observation studies that there is more silence when a lawyer 

was present, ( Baldwin, 1993; McConville & Hodgson, 1995; Williamson, 2006). Lawyers mainly 

advised a no comment interrogation out of ignorance, which prompted the police to the pre-

interview disclosure in which evidence was made available to the lawyer prior to the 

interrogation (Newburn, Williamson & Wright, 2007; Williamson, 2006). Shortly afterwards, the 

caution was amended and the principle of adverse inference was introduced (Robert, 2007) in 

which the initial silence of the accused could be charged by the judge. These adverse inferences 

prompted the legal profession to use the strategy of the prepared written statement, in which 

the accused shows his willingness to explain but does not answer any further questions (Pearse, 

2009). This reduced the use of the right to remain silent (Pivaty, 2019).  

It is not possible to deduce from the current observational study whether suspects would 

remain silent if they were advised and/or assisted by a lawyer. That the use of the right to 

remain silent was sometimes motivated by the advice of the lawyer was evident in a single case 

where the accused referred to the advice of his lawyer when using the right to remain silent.  

However, since in principle there was an obligation to organize a confidential telephone 

consultation when the accused wished to waive the right to legal aid, (almost) all interrogations 

therefore involved confidential consultation and it cannot be ascertained whether there were 

differences between the group that absolutely invoked the right to remain silent and the 

defendants who partly invoked the right to remain silent. The results do show that both groups 

are comparable in terms of whether or not a lawyer is present. It is therefore not the case that 

the defendants who fully invoked the right to remain silent were more likely to have a lawyer 

present during the interrogation.  

 

Lawyers themselves indeed indicate in previous interview studies in Belgium and the 

Netherlands that although they do not systematically advise to remain silent, this depends on  



 

          
          
 

the nature of the crime and the knowledge of the criminal file they have at that time. Lawyers 

mainly state that they advise not to lie. In particular, if the suspect was caught red-handed, they 

would advise to make a statement anyway. However, if the accused and lawyer have little or 

no information about the evidence that the police already have at their disposal or when the 

suspect is in danger of losing himself in inconsistent statements, the lawyer, on the other hand, 

will be more inclined to advise to invoke the right to remain silent (Vanderhallen and 

Maegherman, 2018; Vanderhallen et al., 2014; Klein Haarhuis, 2018). In the Emprise 

symposium, lawyers argued that the advice sometimes involves a (reasoned or not) gamble, 

depending on whether long-term objectives (in the context of the later decision on the merits 

of the criminal court) take precedence over short-term goals. For example, they indicate that a 

number of clients think in the short term and are therefore inclined to make statements. 

Suspects want to have the interrogation done as soon as possible, as it were, and hope not to 

be arrested. Others, on the other hand, would take a certain risk by remaining silent, which 

could bring them more benefit in the longer term. They are willing to pay the price that silence 

initially earns them, which is to be remanded in custody for five days. They are embarking on 

this strategy, in the hope that the council chamber will no longer maintain detention after that 

period and will still be able to dispose of it. In the meantime, they have had access to the 

criminal file so that they can adjust their statement accordingly.  

 

Knowledge of the file therefore appears to be an important factor in the advice regarding the 

right to remain silent, which confirms that silence on the advice of a lawyer often has a strategic 

approach. For example, it appears that lawyers mainly advise not to make a statement if they 

do not get knowledge of (the main elements of) the evidence in advance (Blackstock et al., 

2014; Sukumar, Wade & Hodgson, 2016; Pivaty, 2019). Even when the evidence is considered 

weak, lawyers would rather advise to remain silent (Pivaty, 2019). This approach was also 

confirmed in the current study during an Emprise symposium where a focus group interview 

with Belgian lawyers took place.5 Lawyers took particular account of the strength of the 

policefile: the stronger the police file, the less they consider it useful to remain silent during an 

interrogation. These findings fit in with the overall picture that the respondents in the interview 

                                                           
5 Symposium on 'Right to silence and related rights in pre-trial suspects' interrogations in the EU', 
georganized in February 2020 Symposium in preparation and as a test interview for the following 
interview study.  



 

          
          
 

study have in mind: that it is indeed 'strategically' advised to remain silent on certain questions 

during the first interrogations.  

 

That the opinion of the advocate can be important for the procedural strategy of suspects is 

evident from the fact that a substantial part of the suspects before the interrogation has not 

yet decided whether they will make a statement and if so, whether they will deny or confess 

(Kebbel, Hurren & Mazerolle, 2006). Possibly the advice of the lawyer can then be guiding in 

this. 

 

However, the fact that lawyers advise to remain silent does not mean that the accused follows 

the advice (as some police officers questioned in the present study do suggest). In the observed 

interrogations, an example can also be observed in which the lawyer reacts piqued after the 

interrogation because the suspect has still made statements, in spite of his advice to remain 

silent. In another interrogation, a form of consultation can be seen during the interrogation, in 

which the lawyer asks his client if he will make statements. The examples illustrate that the 

decision to remain silent is taken by the lawyer, the accused or both, which also corresponds 

to the different consultation models for legal counseling: the lawyer-oriented model, the client-

oriented model and the cooperation model (Cochran, DiPippa & Peters, 2014). In particular, 

repeat offenders (Hodgson, 2016; Pivaty, 2019) often choose to use the right to remain silent 

himself and lives among high-value suspects (for example, terrorists) the view that silence is in 

their interest. (SurmonBöhr, Alison, Christiansen & Alison, 2020). 

 

Although research shows that most defendants do follow the advice of their lawyer (Pivaty, 

2019), there are also examples where this is not the case (Hodgson, 2016). Also in the 

observation study, it appeared at the end of the interrogation that the lawyer asked the client 

why he had answered anyway, to which the defendant responded that the police continued to 

ask questions.  

 

The foregoing was also an example in which the lawyer was passive during the interrogation. 

As in previous research in Belgium (Tersago, 2020) and the Netherlands (Pivaty, 2019), and 

lawyers are predominantly passive  in the observation study and rarely intervened in the 



 

          
          
 

interrogation, even when there are previously accusatory and manipulative interrogation 

techniques. If the interrogator tries to 'convince' the accused that silence only works to his 

disadvantage and the lawyer does not block this, there is a risk that the lawyer's advice will be 

undermined and the suspect will still make statements. Moreover, a passive role can lead to 

criminal courts assuming that the interrogation has been conducted regularly, as a result of 

which the interrogation can give an unwarranted appearance of legitimacy and the voluntary 

nature of the defendants' statement is no longer carefully assessed by criminal courts (Tersago, 

2020; Pivaty, 2019). Moreover, lawyers themselves indicate that it is difficult to challenge the 

legality of a defendant's statement afterwards, when another lawyer was present during the 

interrogation who was passive and did not make any interventions (Maegherman & 

Vanderhallen, 2018).  

 

In addition, the question arises whether and to what extent the lawyer's advice is fully reasoned 

and includes all the possible advantages and disadvantages of the right to remain silent in his 

advice. This investigation shows that the right to remain silent can be used strategically during 

the first interrogation, but also that consequences can be attached to the silence of a suspect 

in the course of criminal proceedings (for example, with regard to pre-trial detention, evidence 

or sentencing). To what extent the lawyer also highlights these possible consequences in his 

advice is unknown. Whether and how the lawyer also gives an explanation about the right to 

remain silent – which is usually not explained by the interrogator themselves—is also unknown. 

Nevertheless, the short durations of the preliminary consultation in the observation study (just 

as in the observation study of Tersago, 2020) suggest that the lawyer does not take the timefor 

this. In Dutch research, lawyers mentioned the right to remain silent during the consultation in 

60% of the cases. Only 1/3 referred to the possible advantages (no self-inlinriminating 

statements) and disadvantages (such as longer pre-trial detention, but also no alternative 

settlement). In England, the overflowing of the consequences was not systematically observed, 

but lawyers did indicate during the interviews that they took into account adverse inferences 

in their advice (Pivaty, 2019). 

 

A high-quality training of lawyers, in which the advantages and disadvantages of the right to 

remain silent are also highlighted, seems necessary in order for the right to provide assistance 



 

          
          
 

to play its guarantee function for the voluntary nature of the declaration of suspects to the full. 

English experience certainly shows that such training makes lawyers more active and that they 

intervene more during an interrogation and enter into more discussion with interrogators 

about, for example, the pre-interview disclosure (Blackstock et al., 2014). 

 

  



 

          
          
 

3. The police and the right to remain silent in questioning suspects 

 

Although the police indicate in the interviews that they use an information-gathering 

interrogation style, it is striking in the observation study that although the interrogations are 

related to the information-gathering interrogation style, it is not followed consistently. For 

example, at the start of the interrogation, investments are rarely made in the working 

relationship: the communication of rights is handled quickly and formalistically and only in a 

minority of the interrogations is attempted to start an informal conversation with the accused 

in order to build a good working relationship. However, the questions with which the 

interrogators attempted to start an informal conversation are also not very suitable to 

encourage someone to speak. In addition, the free story phase is also underused and when an 

attempt was made to do so, the invitations to free redress remained so vague that it was rather 

difficult for the accused to immediately give a relevant answer to this. After all, such very open 

questions are often more difficult to answer than open, more specific questions such as 

explicitly stating the reason for the interrogation and inviting the suspect to make a statement 

about this (Schellingen, 2020). 

 

The neutral starting point is also compromised at times. For example, during the interviews, 

police officers as well as magistrates implicitly indicate that confessions are still the purpose of 

the interrogation. The reactions to silence or denial are also not always in line with an 

information-gathering interrogation style.  

 

When a suspect invokes their right to remain silent during the interrogation, the question arises 

as to how the interrogator will and can respond to this. In legal literature, it is pointed out that 

an interrogator cannot simply be satisfied with the first, or more relevant in the context of the 

present study, lack of response from the accused (Van Puyenbroeck, 2011; Goossens, 2006). 

However, that does not mean that there are no legal limits to this. After all, a suspect should 

not be forced to make a statement with undue pressure. In the response to the silence of the 

accused, two important questions were identified in this study with regard to the acceptance 

of the right to remain silent: 1) does the police stop the interrogation in the event of full use of 



 

          
          
 

the right to remain silent? and 2) does the police accept the use of the right to remain silent or 

question it?  

 

3.1. The end of questioning when the right to remain silent in full use?  

 

In Belgium, a suspect must not formally waive his right to remain silent. Unlike, for example, 

the United States of America, an appeal to the right to remain silent does not automatically 

mean that the interrogation may not be started or continued if the accused indicates that he 

does not want to make a statement (anymore). After earlier discussion in legal doctrine  (see, 

for example, Decaigny, 2013 versus Bockstaele, 2013), the Court of Cassation ruled that the use 

of the right to remain silent does not prevent the interrogator from asking one or more 

questions or from quietly overflowing all elements of the file with the accused. However, the 

limit remains the prohibition of undue pressure and, more broadly, the guarantee of the 

voluntary nature of the suspect statement (Tersago, 2020). It is important, among other things, 

whether the accused indicates that he does not want an explanation at all, or whether he is 

silent on certain questions or on certain subjects.6,7 

The observational study shows that in the 14 cases in which a suspect fully invoked his right to 

remain silent, ten interrogations were immediately ended by the interrogate. In the other four 

cases, the accused were asked one or two questions, but in a single interrogation the 

interrogator asked ten more questions, with the accused invariably remaining silent. 

Systematically, the interrogator sent to ask a new question when the accused indicates that he 

(again) invokes the right to remain silent. This method can be advantageous for the accused, 

because it provides the accused with an effective means of gaining knowledge of the indications 

contained in the criminal file against him and of being able to contradict all indications or 

suspicious circumstances in the criminal file. This also allows the suspect to refute or nuance 

the hypothesis of the researchers. At the same time, continuing the interrogation can increase 

the pressure on the suspect, preventing him from remaining silent. There is also a lot to be said 

about this situation from a legal point of view. For example, the lack of an opportunity to 

respond to the investigation and contradict the evidence gathered may violate the rights of the 

                                                           
6 Cass. 16 February 2016, P.16.0181.N; Cass. 2 March 2021, P.20.1067.N. 
7 Cass. 9 April 2013, P.12.2018.N. 



 

          
          
 

defence.8For each question/confrontation, the accused can then always decide in the 

interrogation to answer whether or not to answer and therefore whether or not to make use 

of his contradiction possibilities. On the other hand, the questioning touches on the limits of 

the voluntary nature of the suspect's statement and the prohibition of pressure. If a suspect 

who indicates ab initio that he does not want to be questioned or if he indicates during the 

interrogation that he does not want to answer any further questions and wants to end the 

interrogation, continuing the interrogation may give the impression that his right to remain 

silent is not respected and that he is indeed obliged to speak further to the interrogators 

(Hammack, 2011; Tersago, 2020). Most of the prosecutors surveyed in the interview study also 

indicated that the continued insistence after invoking the right to remain silent could possibly 

be assessed in violation of the pressure ban, which is in line with the views reported in previous 

research (Van De Heyning, 2021). 

 

It is striking that it is not these legal principles, but above all efficiency considerations and 

strategic reasons that appear to be decisive for the choice of whether or not to end the 

interrogation, according to the interview study. As for the strategy of releasing possible 

evidence information, some federal police officers state that they still want to go over all the 

evidence during the interrogation so that the accused realizes the burden of proof against him 

and can contradict it. Some local police officers indicate that they will immediately end the 

questioning after invoking the right to remain silent so that the accused and his lawyer  do not 

get knowledge of the other elements at their disposal in order to avoid that they would adjust 

their defence accordingly. However, this second strategy is only relevant if the suspect is not 

apprehended. After his arrest, he has periodic access to the criminal file, so that denying more 

information during the interrogation in order not to make the suspect smarter does little to 

help. As such, the interrogation situation can get bogged down in a vicious ping-pong stalemate: 

a suspect will be more inclined (often on the advice of his lawyer) to invoke his right to remain 

silent during the first interrogation if he believes that he does not have sufficient knowledge of 

the content of the criminal file to determine his trial strategy. In such cases, some (local) police 

officers are then more likely to consider that they will end the interrogation in order not to 

have to put their cards on the table yet and to prevent the suspect and the lawyer from being 

                                                           
8 Cass. 30 May 2017, P.14.1001.N; Cass. March 8, 2006, P.05.1673.F; Cass. March 24, 2010, P.09.1794.F. 



 

          
          
 

able to tailor the defense accordingly. This can be problematic in the first instance in the light 

of Article 5 of the ECHR: in principle, every arrested suspect must become aware of the 

allegations against him in order to defend himself against further deprivation of liberty before 

an independent judge. In Belgium, this is primarily the investigating judge (within 48 hours after 

the deprivation of liberty). For that preliminary guidance before the investigating judge, the 

accused does not have access to the criminal file. According to the case-law of the ECtHR, this 

does not have to be problematic - although the Court does acknowledge in the Beuze judgment 

that it will be so difficult for the lawyer to guarantee sound advice - if the accused becomes 

aware of this information during an extensive interrogation. If the investigation judge lacks 

the9,10,11,12 extensive questioning and, even during the interrogation by the investigating judge, 

not all the elements are cited – which is not necessary according to the Court of Cassation – 

the accused risks having to defend himself against the guilt allegations that would support a 

possible arrest without a thorough knowledge of the criminal file.13 

 

Only the day before his appearance before the council chamber (within 5 days after the arrest), 

the lawyer gets the opportunity to view the criminal file at the clerk's office. According to the 

respondents, this moment is a turning point: after this dossier, they see suspects in many cases 

still making statements, on the understanding that, according to the respondents, it often 

happens that these statements are fully aligned with the information of the criminal file and 

would yield little new information. As in the earlier interview study with Belgian criminal courts 

                                                           
9 A federal police officer declares that he will just put his questions and confrontations further on the 
table for a "fish to throw", in the hope that the suspect will provide feedback on this to other parties 
involved. A wiretap or observation could then provide further information. This difference can also be 
explained by the nature of crimes dealt with by the local and federal police. The second strategy is 
particularly relevant when there are multiple suspects and when such far-reaching investigative acts 
are applied. 
10 ECtHR of 9 April 2015, A.T. t. Luxembourg, 30460/13; see also GwH 14 February 2013, no. 7/2013; 
Cass. 28 May 2014, Rev.dr.pén. 2014, 971 
11 ECtHR of 9 November 2018, Beuze t/ Belgium, no. 71409/10 
12 ECtHR 13 April 2021, Murat Aksoy t/ Turkey, No. 80/17: "À cet égard, la Cour observe que le requérant, assisté 
par ses avocats, a été interrogé en détail sur ces éléments de preuve par les instances compétentes, d'abord par 
les autorités d'enquête puis par le juge de paix, qui lui ont posé des questions à ce sujet. Dès lors, même si 
l'intéressé n'a pas bénéficié d'un droit d'accès illimité aux éléments de preuve, il a eu une connaissance suffisante 
de la teneur de ceux, qui revêtaient une importance essentielle pour une contestation efficace de la légalité de sa 
détention provisoire". 
13 Rather, it is sufficient to 'hear' the observations of the accused on the facts. The Court does not 
require that specific questions be asked about all the indictments (Cass. 14 January 2020, P.20.0037.N). 



 

          
          
 

(Tersago, 2020), these following statements are therefore, according to the magistrates 

questioned, less value is attached to these following statements than to (detailed) statements 

made during the first interrogation. 14 

 

In terms of whether or not to submit information about the case, there is also a tension 

between the police and the legal profession. After all, from a best practice regarding the 

assessment of the value of a confession, the police should strive not to release 'offender 

knowledge' during the interrogation. In order to guarantee as much accurate information as 

possible and to avoid suggestion, the basic interrogation technique therefore starts with 

inviting the suspects to give their version (free story) before being asked for more specific topics 

or confrontation with evidence (Schellingen, 2020). Lawyers, on the other hand, want as much 

information as possible to advise the accused with knowledge of the facts and to discuss e and 

process strategy. After all, lawyers mainly advise their clients to remain silent when they do not 

gain knowledge of (the main elements of) the evidence in advance ( Blackstock et al., 2014; 

Sukumar, Wade & Hodgson, 2016).  

 

3.2. Acceptance of the right to remian silent? 

 

Police officials report in the interviews that they use various interrogation techniques to induce 

a (fully or partly) silent suspect to make statements (read: confessions).  For example, police 

officers confirm the use of certain techniques (see also Tersago, 2020; Vanderhallen et al., 

2016) such as emphasizing that the statement is actually not necessary because the case is 

already complete for them on the one hand and on the other hand the "informing" of the 

accused that an appeal to the right to remain silent comes across as suspect and can be 

detrimental because this would lead to a (longer) arrest by the investigating judge and even 

more severe punishments. These statements are confirmed in the observational study where 

examples of minimizing and maximizing are found.15 Reference is made to the decision of the 

                                                           
14 What is striking is that this is especially true for denials. Confessions by definition have a high 
probative value and a confession made later in the proceedings (so also after the fileinzage) is rather 
viewed as the "tack" go from the suspect who faces the total evidence.  
15 It is striking, by the way, that in the observational study was not observed in silent suspects 'repetitive 

questioning', unlike previous studies where this technique to a lesser extent (Leahy-Harland & Bull, 2017) or 



 

          
          
 

investigating judge (on pre-trial detention), the public prosecutor's office and the judge on the 

merits, whereby, according to the police, the responsible actors may perceive the silence as 

negative. However, the police cannot substantiate such statements as they themselves have 

no idea how these actors will or will not charge for the silence… 

 

The previous reactions testify to an erosion of the right to remain silent in which the police try 

to steer the suspect in the direction of a (desired?) answer. After all, it is these manipulative 

interrogation techniques that can lead to confessions being made in order to acquire those 

predetermined advantages and avoid the disadvantages. After all, the accused is given the 

message that denying or remaining silent is pointless and can even play to his disadvantage. A 

quicker release or a more lenient punishment is implicitly promised if he were to make 

statements – and preferably confessions – if only made statements. This is manifestly contrary 

to the prohibition of pressure (Tersago, 2020) and can even lead to innocents making false 

confessions in order to avoid the mainly short-term consequences (arrest) or reach (end of 

interrogation, release; Kassin et al., 2004). After all, innocent people themselves are already 

afraid of the suspicious impression that a use of the right to remain silent, but also, for example, 

of the right to assistance of a lawyer, could create among the interrogator and the later 

magistrates in the investigation (Kassin & Norwick, 2004). 

 

This method of interrogations may have been motivated by the presumption of guilt that a 

silent suspect can summon to the police. During the interviews, the police respondents indicate 

that they find an appeal to the right to remain silent suspicious, even an indication that they 

are on the "right track". Silence is then interpreted as a form of resistance and lack of 

cooperation with the police, with interrogators inclined to associate this silence with guilt 

(Moston, Stephenson and Williamson, 1993; Nakane, 2010). The fact that several police officers 

                                                           
more (Bull & Soukara, 2010) was recovered. That too could be assessed in breach of the prohibition of pressure. 

(Decaigny, 2013). However, the absence of systematic repetition of the question may also have to do with the 

fact that only first interrogations were observed and that the same questions may be addressed in subsequent 

interrogations or in subsequent interrogations such repetitive questions may be addressed. In this study, the 

following vwhen a defendant partly invoked the right to remain silent and merely indicated that he did not want 

to give an answer to a certain question. This is not a form of unauthorized pressure, because the desire of the 

accused not to explain or to explain anything about a certain topic is respected.  

 

 



 

          
          
 

during the interviews have revealed that willingness to explain is associated with confessions is 

also no stranger to this. Denials are sometimes even equated by police officers and prosecutors 

with the right to remain silent, which in turn can be an expression of the presumption of guilt. 

Despite the theoretical premise that confessions should never be the purpose of questioning 

(Van De Plas & Magerotte, 2012; However, Schellingen, 2020), continues to hint at the 

confessional orientation in the answers of some police officers. Kassin et al. have described in 

detail how a presumption of guilt can lead to a more guilt-oriented, accusatory approach to 

interrogation in which they mainly ask accusatory questions, block denials early and use more 

pressure and interrogation techniques during the interrogation (Hill et al., 2008; Kassin, 2005; 

Kassin et al., 2010 ). This can push the defendant into the defense, which may result in him 

becoming less willing to cooperate with the police and thus provide less relevant information 

(Adams-Quackenbush et al., 2019). Indeed, survey research shows that denying suspects report 

a more accusatory interrogation style than confessing suspects (Holmberg & Christianson, 

2002; Kebbell et al., 2010; May et al., 2021). Recent observational studies on the interrogation 

of terrorism suspects and sex crimes suspects also come to the conclusion that an unbiased, 

report-based interrogation style can make suspects more ready to explain and provide more 

(relevant and detailed) statements (Collins & Carthy, 2019), while an accusatory, compelling 

interrogation style provokes resistance and encourages suspects to invoke their right to remain 

silent more (Surmon-Böhr et al., 2020; Alison et al., 2014). This can then have the effect that 

the interrogated person pushes the accelerator even more and will use even more accusatory, 

manipulative interrogation techniques to still get a (confessing) statement from the suspect. 

Dutch observational research also found that interrogators use more intimidating interrogation 

techniques when confronted with a silent suspect (Stevens & Verhoeven, 2010). Such a course 

of the interrogation can therefore significantly increase the risk of enforced (false) confessions 

(Scherr, Redlich & Kassin, 2020) 

 

Whether magistrates consider the use of such interrogation techniques to be lawful was not 

directly questioned in this investigation. It is in any case-settled case-law in Belgium (and the 

predominant thrust in legal literature) that it is forbidden to explicitly promise a suspect a 

reduction in sentence or release after pre-trial detention or to make threats m.b.t. pre-trial 

detention or sentencing (Goossens & Hutsebaut, 2012; De Smet, 1994). Previous opinion poll 



 

          
          
 

with Antwerp criminal courts (Tersago, 2020) and Ghent lawyers,1617police officers and 

magistrates (T'Jampens, 2013; Helderweirelt, 2013) confirm this. Whether an interrogator may 

"inform" a suspect " about the consequences, on theother hand, is a matter for debate. 

Whereas in other investigations lawyers label this as a form of unauthorized pressure (certainly 

when allusion is made on the short-term consequences with regard to pre-trial detention, more 

than when the accused is made aware of the long-term consequences for the sentencing), 

prosecutors and police officers consider it possible that the suspect is informed about the 

possible consequences of an appeal to the right to remain silent (Van De Heyning, 2021). In 

previous Ghent opinion polls, too, most respondents to the police and magistrates saw few 

problems with minimizing or maximising interrogation techniques, at least insofar as the 

accused are not given words in his mouth or he is misled in such a way that he would get the 

impression that the facts would not be punishable (T'Jampens, 2013; Helderweirelt, 2013). The 

fact that such interrogation techniques are effectively used to induce silent suspects to make 

statements and the fact that the other actors in the criminal proceedings do not actually pay 

attention to them (or rather: can have them; after all, they are usually not in the police report, 

cf. also Tersago, 2020) or do not see any bones in this, is problematic. After all, this increases 

the chance of enforced statements, in violation of the right to remain silent, and even false 

confessions without them apparently attracting judicial attention... 

 

In this context, it is all the more problematic that lawyers assume such a passive role in the 

observed interrogations. Only in one interrogation - in which a silent suspect was informed that 

he would be interrogated several more times until the police had an explanation of all 

indications of guilt - did the lawyer intervene, pointing out that the suspect had no insight into 

this at this time. In the other interrogations in which interrogators try to undermine the right 

to remain silent with manipulative interrogation techniques, the lawyer did not intervene. This 

can then lead to criminal courts having even less regard for the conclusion of the suspects' 

statement and that the erosion of the right to remain silent remains completely underexposed 

in the assessment of the legality of the suspect statement as evidence.  

 

                                                           
16 Cas. May 13, 1986, Rev.dr.pén. 1986, 905. 
17 Cass. April 2, 2008, P.07.1744.F; Cass. 13 January 1999, Rev.dr.pén. 1999, 904. 



 

          
          
 

 

4. The 'downstream' consequences of silence 

 

The right to remain silent is a fundamental aspect of the right to a fair trial and is in line with 

the rules of evidence in criminal procedure law: a suspect should not accuse himself, but in 

theory should not prove his innocence. His innocence is presumed and it is up to the 

prosecuting party to prove the guilt beyond reasonable doubt (Kuty, 2000; Savonet, 2009). As 

a specialisation of the right not to be compelled to accuse themselves (principle of non-

incrimination), the right to remain silent in any case guarantees that suspects are not forced to 

make statements (Jackson, 2009). In this perspective, the right to remain silent also offers a 

guarantee against false confessions.18 The legal theoretic importance of the right to remain 

silent therefore needs no question. Nevertheless, invoking the right to remain silent may make 

the importance of finding the truth somewhat more difficult. The questioning of suspects is an 

important source of information in criminal law (De Poot et al., 2004): while guilty suspects are 

the only ones who can provide complete information about all aspects of a crime, innocent 

suspects should be able to explain why they did not commit a crime (e.g. an alibi) or why a 

certain offence does not constitute a crime (e.g. when allegedly stolen goods have been 

lawfully purchased). In addition, certain circumstances eliminate the unlawfulness of an act 

(justification grounds) or, according to the criminal legislature, are of such a nature that they 

make the accused not or less punishable (grounds for non-disclosure) or culpable (guilt 

exclusion grounds). If a suspect then invokes his right to remain silent, the investigators and the 

criminal court lack this information for the evidentiary decision, the correct qualification of the 

facts and the sentencing. This stalemate was previously described in legal doctrine as the 

"paradox of the right to remain silent", admittedly in the context of pre-trial detention (Van 

Cauwenberghe, 2020): the accused has the right not to cooperate and to invoke his right to 

remain silent, but by doing so he denies the (investigating) judge crucial information that could 

play in his favor both with regard to the evidentiary and qualification decision and with regard 

to the penal response to the crime (pre-trial detention or sentencing). It may be important that 

                                                           
18 ECtHR of 28 October 2008, Salduz t/ Turkey, NC 2009, 98; ECtHR of 19 February 2009, Shabelnik t/ 
Ukraine, no. 16404/03; ECtHR of 1 April 2010, Pavlenko t/ Russia, No 42371/02; ECtHR of 30 May 2013, 
Martin t/ Estonia, No 35985/09; ECtHR Niculescu t/ Romania No 25333/03.  



 

          
          
 

the accused takes this "paradox" into account in his assessment of whether or not to make a 

statement so that there is a well-considered and reasoned use of the right to remain silent. In 

this sense, the principle of non-incrimination protects the right to freely choose whether and 

how he participates in the (pre-)investigation, so that this can also be linked to the possibility 

for the accused to participate or not to participate in the (preliminary) investigation and to 

conduct contradictions during the criminal proceedings (Decaigny, 2013; Hodgson, 2011). 

 

Whether magistrates can never legitimately respond to that choice not to participate is another 

question that is central to this integrated legal-empirical discussion of the research results. In 

particular, the question arises whether and to what extent, in the further course of the criminal 

proceedings, one may attach consequences to the silence of the accused, and in particular with 

regard to pre-trial detention, the evidentiary decision and the sentencing. In any case, it is an 

ongoing balancing act between, on the one hand, respecting Article 6 (and 5) of the ECtHR and 

bringing about a practical and efficient criminal procedure. A fundamental, overarching 

problem, however, is that like police officers, magistrates in this investigation - as in previous 

research (Tersago, 2020; Van De Heyning, 2021; Vanderhallen, Schell-Leugers & Gill Jung, 

2019)—indicate that they are critical of a suspect who invokes his right to remain silent. 

Although they stress that the right to remain silent is a fundamental right of defence, they 

indicate that they still have questions about this. After all, when a suspect is innocent, surely 

one would expect him to immediately express his innocence and demonstrate in detail why he 

did not commit the crime or could not have committed it? As such, a suspect is indeed expected 

to prove why he is innocent. The right of participation is becoming a de facto obligation to 

participate. The legal presumption of innocence – of which the right to remain silent is an 

essential aspect – is bored in a factual presumption of guilt (Tersago, 2020). And this initial 

presumption of guilt can in turn guide the further decision-making process of the magistrate, 

so that he only has an eye for incriminating information and no longer searches for exculpatory 

information himself (Canter et al., 2006). The "paradox of the right to remain silent " can then 

be used as a formal excuse in the statement of reasons, while the presumption of guilt de facto 

leads them to directly affect the silent suspect in order to force him to make statements, or to 

equate his silence with evidence of guilt and to judge him accordingly in the evidentiary and 

criminal decision. 



 

          
          
 

 

The lack of a defendant's statement can therefore have a determining influence on the 

preliminary investigation in criminal cases. For example, the formal decisions in the course of 

the investigation or judicial investigation can also be influenced by the defendant's process 

strategy. But also at the stage of the hearing, the silence of the accused can be referred in the 

judicial decision-making process. 

 

4.1. The public prosecutor’s office/silence and the decision on the conlcusion of an 

investigation 

 

According to the respondents, the silence of the accused has no direct impact on the decision 

of the public prosecutor to prosecute a criminal case before the criminal court, or to dismiss 

the file (ranking without consequence). Only in a tiny minority, according to the respondents, 

would the lack of an explanation ensure that there is insufficient evidence in the file and they 

will dismiss the case. But in most criminal cases, silence has no impact on that decision. 

Nevertheless, the guilt that an invoking of the right to remain silent can generate would still 

lead to the silence unwittingly playing a role in the decision whether or not to prosecute. For 

example, it can be deduced from English research that the silence of the accused has no 

significant influence on the decision whether or not to prosecute the accused (charge)because 

in most cases there is sufficiently strong evidence that can justify a charge in itself. In the limited 

files in which only moderate evidence was available, the researchers do see an influence in the 

sense that silent suspects—of whom one may therefore have a suspicion of shaking—are 

prosecuted more than denying suspects (Moston, Stephenson & Williamson, 1993). A small-

scale experiment in the context of a master's thesis at the University of Antwerp shows that 

law students would more dismiss a criminal file for traffic violations if the suspect denies (100%) 

than if the suspect refuses to make a statement (81%). Certainly in cases where the other 

evidence leaves doubt about the facts, silence could be the deciding factor in prosecuting the 

accused. Certainly in smaller criminal cases where the capacity does not allow for every case to 

be thoroughly investigated, a denial – which is always expected of an innocent suspect—would 

then be assumed earlier without further investigation and the case could then be dismissed 

earlier. However, further research is needed to explore this further. 



 

          
          
 

 

However, where the right to remain silent can play a role at this stage of the criminal 

proceedings, according to the respondents in the interview study, is in the decision to propose 

to the accused to pay a sum of money or to pay certain measures in exchange for the forfeiture 

of the criminal proceedings. If the accused complies, there will never be a criminal trial and he 

can never be convicted of those acts. Although an amicable settlement (Article 216bis CCP) or 

mediation in criminal cases (Article 216ter) does not require a formal confession, respondents 

indicate that due to the right to remain silent, it is not possible to determine whether and to 

what extent a suspect is willing to enter into certain commitments. Although the criminal 

proceedings will just lapse by the realisation of the imposed measures/payment of the sum of 

money, prosecutors do not seem willing to invest in these alternative methods of settlement if 

the accused ab initio does not already make confessions. It is also this reasoning that ensures 

that a defendant turns out not to be eligible for alternative punishments at the sentencing 

stage. This will be discussed later in this analysis. 

 

Finally, it is important to mention that silence can also play a role in the management of the 

investigation by the prosecutor's office. Afterall, some prosecutors report that in investigations 

in which other evidence is already available, they will not always be inclined to order a re-

examination if the accused made use of the right to remain silent in the first interrogation. This, 

in turn, can lead to a suspect—certainly in the investigation in which there is no formal right of 

request for additional investigation (cf. GwH 25 June 2020, no. 97/2020)—forfeiting his 

contradiction possibilities in those files by remaining silent during the entire preliminary 

investigation.  

4.2. The investigating judge: silence and the decision on pre-trial detention 

 

Pre-trial detention is an (in theory) exceptional coercive measure that may only be applied if 

this is absolutely necessary for public safety, in view of a risk of recidivism, flight, collusion or 

embezzlement to be justified. The mere necessity of the investigation is not sufficient to state 

the reasons. In principle, therefore, it does not matter whether or not a suspect makes 

statements. What's more, imposing a pre-trial detention with the mere intention of cracking 

the suspect is prohibited by law (Section 16 of the Pre-Trial Detention Act). The Court of 



 

          
          
 

Cassation recently ruled that when an arrest is justified by referring to the lack of cooperation 

is fundamentally contrary to the right to remain silent and the presumption of innocence and 

must lead irrevocably to release (Cass. 10 February 2021, P.20.163.F; Cass. 8 September 2020, 

P.20.0906.N). However, it is clear from the answers given by the police officers that the 

question of whether and how the accused made statements can indeed play a role in the 

assessment of the public prosecutor whether a suspect should be presented and whether the 

accused should be arrested in the assessment of the investigating judge whether the accused 

should be arrested either because another investigation is needed or even because the accused 

does not deserve a 'second chance'. Although investigating judges themselves in previous 

research in more covert terms stated that this may indicate a form of blurring of norms or a 

lack of guilt, what could be relevant in the assessment of the risk of recidivism (Van Roeyen and 

Verbeken, 2014) or because a confession speeds up the investigation so that the risk of 

collusion or embezzlement is reduced (Vanneste et al., 2005; see also the vision of other 

criminal law actors in Van De Heyning, 2021), it can be deduced from the answers of the police 

respondents in this investigation that the arrest is also used to directly affect the suspect.19 

 

Police respondents also reported that after a few weeks in prison, a silent suspect would 

"repent" and make statements as part of pre-trial detention. If this is the real motive of pre-

trial detention, this is a manifest mockery of the presumption of innocence and the pretrial 

detention is not used as a necessary coercive measure but effectively as a means of coercion 

to crack the suspect. Not only are such statements then of no value whatsoever because 

unlawfully enforced (Tersago, 2021; Van De Heyning, 2021—in which lawyers even label this as 

the greatest possible form for unauthorized printing) but also much less reliable in terms of 

reliability. After all, the risk then increases that an innocent suspect will only declare (or even 

confess) to be released... 

 

                                                           
19 See K. VAN CAUWENBERGHE, "Zwi paradoxjgrecht", Juristenkrant March 11, 2020, 10, which points 
out that by remaining silent, the investigating judge lacks information about the socio-economic 
situation of the accused, which could possibly be relevant for electronic surveillance or a release under 
conditions. 



 

          
          
 

4.3. The judge: silence and the decision on the merits 

 

Zwijgen is not proof of guilt and as such, according to the judges on the merits questioned, will 

not be included in the statement of reasons.  However, silence may be taken into account in 

the reasoning in the sense that the inculpatory evidence is not contradicted and therefore 

acquires a greater probative value. The absence of counterarguments - due to the application 

of the right to remain silent - can in practice ensure that certain 'objective' elements from the 

file are more heavily weighted in judicial decision-making. Viewed in this sense, the silence of 

the accused, the failure to provide an explanation for certain evidence, can cooperate in the 

assessment of the question of guilt. This fits in seamlessly with Tersago's (2020) findings on the 

decision-making process of criminal courts: criminal courts focus on looking for evidence of 

guilt in the criminal file (i.e. the scenario of the alleged facts as described in the summons of 

the public prosecutor). They do not see an exculpatory investigation – in which they also try to 

prove an innocent scenario (Van Koppen, 2011)—as part of their ex officio tasks. The criminal 

courts do acknowledge that any evidence is open to multiple interpretations. Even forensic or 

objective evidence should not always lead to a conviction when the accused can provide a "not 

implausible" explanation for the presence of those evidence, according to the file analysis. 

However, the criminal courts will not examine these options ex officio, but expect an active 

input from the accused again. Only when the accused himself puts forward an alternative 

scenario for the summons will criminal courts take this into account in their assessment (Brants, 

2008). The accused is effectively expected to make it plausible that he is not guilty. It is then up 

to the prosecuting party (the public prosecutor and/or the civil party) to disprove this. If the 

accused does not give an innocent, "decisive" explanation, criminal courts assume that there is 

no innocent explanation for those findings and they are fully and exclusively fitted within the 

guilty scenario (Elffers, 2017). Criminal courts do not fill this gap and will not construct and 

verify an alternative scenario for the evidence themselves. The way in which a suspect conducts 

himself during criminal proceedings—more specifically whether the accused makes statements 

or not—therefore determines the extent to which criminal courts set their sights wider than 

the mere à charge search for sufficient evidence for the indictment (Stevens, 2014). 

Understood in this way, there is thus a form of "shared responsibility" in the criminal truth-

finding: it is up to the accused himself to actively combat the scenario and evidence of the 



 

          
          
 

public prosecutor's office during the interrogation and further criminal proceedings (Tersago, 

2020; Pivaty, 2019). 

 

However, judges also indicate in the interviews that silence throughout the criminal 

proceedings is unusual. But the initial silence of a suspect also evokes resistance. When a 

suspect only proceeds to make statements at the verdict stage, or even at a later time of the 

preliminary criminal investigation (after inspection of the file), it appears that the criminal 

courts questioned are critical of such statements, in line with the findings of Tersago (2020). 

One of the judges stated that a statement made at the hearing not only becomes less credible, 

but was also not (or at least difficult) to control during the judgment phase, in which the 

possibilities of investigation are more limited than during the preliminary investigation. In these 

cases, the value of the statement decreases due to the silence at an earlier stage of the criminal 

proceedings. 

 

As such, adverse inferences are de facto also used in Belgian criminal law practice, although—

with a few exceptions—this is not provided for by law. Silence, i.e. the "failure to contradict" 

certain indications that require a statement from the accused, is then not evidence in itself but 

an element that the criminal court can include in its evidence reasoning in conjunction with the 

other indications (Meese, 2016; De Valkeneer, 2000). Especially in the case of economic crime, 

this is also generally accepted in cassation case law and by the European Court of Human Rights. 

If the public prosecutor is of the opinion that a certain property cannot have a legal origin and 

if the accused cannot plausibly demonstrate the contrary, the criminal court can assume that 

there is indeed no legal origin and that any transaction involving this property constitutes a 

money laundering offence. It is then up to the accused to prove a legal origin of the relevant 

financial resources and at least to make it plausible – or as the Court of Cassation also accepts: 

credible.20 This reasoning has also already been applied to bankruptcy offences. 21The ECtHR 

recently repeated its Murray case law also with regard to the Belgian case-law on the evidence 

of money laundering misdeeds. The fact that the accused failed to provide an explanation for 

the indications of guilt, which effectively asked for an explanation, may justify the use of this 

                                                           
20 Cass. 25 September 2001, P.01.0725.N; Cass. 21 March 2006, P.06.0034.N; Cass. 9 May 2006, 
P.06.0242.N; Cass. 17 September 2013, P.12.1162.N.  
21 Cass. 5 May 2020, rabg 2020/17, 1413. 



 

          
          
 

silence – without this being the only evidence – in the evidentiary decision without violating 

the right to remain silent or without there being any reversal of the burden of proof. The EU 

Directive 22of 9 March 2016 "on the strengthening of certain aspects of the presumption of 

innocence and of the right to be present at the hearing in criminal proceedings (2016/343/EU)" 

mirrors this case-law, stating that the silence of the accused "in itself" cannot be regarded as 

evidence of guilt but that may be taken into account in the assessmen tof evidence, provided 

that the rights of the defence are respected. 

 

However, some points of attention are called for in the case of such adverse inferences. For 

example, the difficulties for innocent suspects to remember accurately and fully where they 

were at the time the offences were committed and what they were doing should always be 

taken into account. Unless the suspect is found red-handed or near the facts, it often takes 

some time when the suspect is interrogated. The more time that passes, the more these 

memory problems can play out. In addition, research on alibis shows that it is also no easy task 

for suspects to provide supporting evidence for their own alibi. Especially considering that less 

value is attached to related ‘alibi’ devices than to objective alibi proof, such as receipts, camera 

images, ... that are less easy to collect after the passage of time, suspects may therefore suffer 

from an information deficit. Moreover, a poor working relationship can lead to suspects not 

being inclined to cooperate constructively during the interrogation and rather not to want to 

make any or only brief statements. If criminal courts do not pay attention to this problem, there 

is a risk that they will too quickly attach consequences to silence, while alternative explanations 

remain open to this. However, the interview study shows that "I do not remember" answers 

are critically examined and almost vindicated with an appeal to the right to remain silent. And 

while several respondents stated that the aversion to an interrogation or a bad relationship 

may be a reason for the accused to remain silent, previous research shows that criminal courts 

rarely pay attention to the creation of a defendant's statement. How they can then take this 

possible resistance due to a bad working relationship into account in their assessment of silence 

is therefore a question mark. During the focus group of lawyers during the Emprise symposium, 

lawyers underlined that, in their opinion, the client would do better to give up a reason for the 

silence than to remain silent. In this context, they also point to the vulnerability of many 

                                                           
22 ECtHR of 2 June 2017, Zschuschen t/ Belgium, No 23572/07, Dr. Pén. Entr. 2018, 45, note P. DEKOSTER. 



 

          
          
 

suspects (people without a legal residence permit, people with fear of the police because of 

previous negative experiences). According to them, e and the silent suspect is not necessarily 

equivalent to someone who is not willing to cooperate, often there are many considerations 

that influence the choice of whether or not to remain silent. 

 

4.4. The judge: silence in sentencing 

 

Refusing to give a statement is a right of defence. In theory, a suspect cannot be punished for 

this, although there are some specific legal exceptions. Giving a PIN code of a smartphone or 

password of a computer is such an example (article 88quater §1 CCP). Both the Court of 

Cassation and the Constitutional Court ruled that the PIN code exists independently of the will 

of the accused and that communicating it in itself does not contain incriminating information, 

only the access key to potentially incriminating information on the device. All the more so 

because the sanction was not found to be severe, both courts ruled that this sanction is not 

contrary to the principle of non-incrimination. In that view, the fact of a PIN code on the order 

of an investigating judge falls outside the right to remain silent. 

 

Refusing to provide (directly) incriminating information, a suspect cannot therefore be charged 

in the sentencing order outside those legal cases if he is found guilty by the criminal court. 

Nevertheless, the interview study shows that silent suspects do run the risk of being punished 

more severely. According to the magistrates questioned, this is not because they remain silent 

in themselves, but because criminal courts lack information because of that silence that they 

say they need to judge whether an alternative sentence, a sentence with a postponement of 

the execution of the sentence or a suspension of the judgment of the conviction is at issue. 

More specifically, it is pointed out that silence cannot verify whether there is any insight into 

guilt on the part of the accused. However, criminal courts indicated that they would never 

mention this in their reasoning because this would not pass the cassation test. Indeed, 

according to settled cassation jurisprudence, a criminal court may not punish the way in which 

the accused defends himself because this would constitute a violation of the rights of the 

defence (Rozie and Van Deuren, 2012; F. Van Volsem, 2013). The reasons for the level of the 

penalty should not be based on the fact that the accused refuses to admit guilt, the lack of 



 

          
          
 

responsibility and of a sense of guilt. On the other hand, the absence of expressions of regret, 

the state of mind of the accused person or his attitude towards the victim can serve as 

justification for the sentencing2324. As such, this is also expressed by the criminal courts 

questioned, just as in other opinion polls (Van De Heyning, 2021). 

 

However, we are faced with confusing case law of the Court of Cassation. According to certain 

cassation jurisprudence, the offsetting of the lack of insight into guilt, in combination with other 

elements, would not constitute a disregard for the rights of the defence. In other case law, the 

lack of insight into guilt is referred to as an unlawful statement of reasons for the punishment 

and the level of punishment.25,26 

 

The Court of Cassation jurisprudence cannot be called clear and coherent. Moreover, it seems 

strange to state that the denial or silence of the accused person should not be charged, but the 

lack of regret and guilt insight can have a possible impact on the sentencing. Anyone who denies 

the facts or invokes the right to remain silent is also, at first sight, impossible to show a sense 

of guilt or insight into guilt, which makes it necessary to attach this to the exercise of the right 

of defence. 

 

Finally, the question arises as to whether consensual punishments and methods of punishment 

can be pronounced against a person who invokes the right to remain silent. The sentence under 

electronic supervision, the work sentence, the autonomous probation penalty, the suspension 

of the judgment of the conviction, the probation suspension and the probation deferral can 

only be pronounced with the consent of the person concerned or his counsel. In theory, there 

is nothing to prevent one from being a requesting party for a consensual 

punishment/punishment modality if one has previously invoked his right to remain silent. So 

                                                           
23 Cass. December 14, 1988, JLMB 1989, 290; Cass. February 24, 1999, Arr.Cass. 1999, 112; Cass. 29 
January 2008, P.07.1551.N; Cass. 7 January 2014, NC 2015, 191, note L. ARNOU; Cass. February 7, 2012, 
NC 2013, 59; Cass. May 24, 2011, NC 2012, 169. 
24 Cass. 20 October 2004, Arr.Cass. 2004, 1643; Cass. 23 March 2004, Arr.Cass. 2007, 511. 
25 Cass. 20 October 2004, Arr.Cass. 2004, 1643; Cass. 23 March 2004, Arr.Cass. 2007, 511. 
26 Cass. December 14, 1988, JLMB 1989, 290; Cass. February 24, 1999, Arr.Cass. 1999, 112; Cass. 29 
January 2008, P.07.1551.N; Cass. 7 January 2014, NC 2015, 191, note L. ARNOU; Cass. February 7, 2012, 
NC 2013, 59; Cass. May 24, 2011, NC 2012, 169. 
 



 

          
          
 

there is no legal obstacle, but practical objections may arise. It does not seem obvious to 

convince the magistrate of the willingness of the tacit client to undergo certain punishments. 

It should also be stressed that the granting of the aforementioned consensual penalties or 

methods of punishment is a favour and the criminal court is in no way obliged to grant them 

when the conditions of application are met (Rozie, 2014). 

 

In any case, the defense is sometimes forced to adopt a schizophrenic attitude. After all, the 

absence of a separate sentencing debate before the police and correctional court places the 

defence lawyer in a precarious situation. At the same time, he sometimes has to challenge the 

facts and innocence of his client (e.g. because he considers that his client's right to remain silent 

has led to insufficient evidence), request the suspension of the conviction decision, plead 

mitigating circumstances and demonstrate why an optional additional sentence should not be 

handed down. This undermines the defence's pleadings—and thus also undermines the scope 

of the right to remain silent—in any way in the perception of it that the parties concerned have 

of it. In addition, reference has already been made to the foreign cassation case-law with regard 

to the grounds of the sentence and the level of the sentence. On the one hand, the method of 

defence must not be taken into account; on the other hand, the reasons for the sentence and 

the level of punishment may, however, point to the lack of any insight into guilt and the absence 

of expressions of regret. 

 

An optional disconnection between guilt and punishment would certainly have been welcome 

at the correctional level. However, a separate debate on the level of punishment can only add 

value if the criminal court is well informed about the personality of the accused person. It is our 

belief that a better flow of information with regard to the person/personality of the accused 

person leads to a more accurate punishment (Rozie, 2014). It should be stressed that the 

Commission for the Reform of Criminal Law has chosen to assign a general scope to the use of 

the information report. In this way, the criminal court can be informed of the appropriateness 

of the sentences or measures considered. This approach is certainly compatible with the right 



 

          
          
 

to remain silent. It is only when there is sufficient evidence available that can support a guilty 

verdict of the accused, that the criminal court will consider the sentencing.27 

 

 

Conclusion 

Despite the fact that police officers in the observation study usually respect the right to remain 

silent, the right to remain silent in a minority of cases and in the interview study seems to molt 

from a theoretical core component of the presumption of innocence and the right to a fair trial, 

to a presumption of guilt (Tersago, 2020).  This not only allows the further attitude of the police 

during the interrogation (Kassin, Goldstein & Savitsky, 2003) to be influenced, but also the 

decision-making of the public prosecutor's office about the claim whether judges in the 

evidentiary decision and sentencing can influence.  

After all, a presumption of guilt has an effect on the decision-making process and can lead to 

the researchers focusing on investigative acts à charge and rather ignoring an investigation à 

décharge. Evidence à charge is also more highly valued than evidence to the contrary and 

everything is then interpreted from the guilty scenario (Maegherman, 2020; Crombag, 2017, 

Van Koppen, 2011, Findley & Scott, 2006). The current investigation shows that the silence of 

a despised person does not so much weigh in the prosecution's claim as it does exclude 

alternative settlements such as an amicable settlement or criminal mediation. In the context of 

pre-trial detention, too, silence can be interpreted more quickly as an indication of possible 

collusion or embezzlement. In any case, according to respondents, silent suspects would be 

more detained by investigating judges, sometimes even as directly sanctioning the appeal to 

the right to remain silent—in violation of Section 16 of the Pre-Trial Detention Act.  

When a case in which the accused has invoked the right to remain silent is subsequently 

submitted to the court, the absence of a statement leads to more emphasis on the other, often 

objective, means of proof. However, a suspect who remains silent about the entire criminal 

procedure is rare, but the initial silence of a suspect causes a critical look at the judge, even if 

statements follow afterwards. When a suspect is initially silent, this is seen as a strategic 

                                                           
27 J. ROZIE, D. VANDERMEERSCH and J. DE HERDT m.m.v. M. DEBAUCHE and M. TAEYMANS, Towards 
a new Criminal Code? The Commission's proposal for criminal justice reform, Bruges, die Keure, 2019, 
7. 



 

          
          
 

decision to make a statement at a later date with knowledge of the file. In the event of a 

conviction, the silence of a suspect indirectly plays a role in the sentencing. Silent suspects are 

not so much disadvantaged, but the cooperation of a suspect during deer questioning, on the 

other hand, is seen as a mitigating circumstance. In conclusion, it can therefore be said that the 

silence of a suspect has an effect in the entire criminal proceedings, in which the silence usually 

has a negative effect.  

Conclusion and recommendations 

A. Beazley 

 

1. A more prominent place for the right to remain silent in the legislation 
 

The right to remain silent is a fundamental right under which no one can be obliged to make a 

statement against himself or to admit guilt outright. It is explicitly guaranteed in article 14 § 

3(g) ICCPR.28 Moreover, the European Directive 2016/343 explicitly refers to the right to remain 

silent. This directive makes it clear that the right to remain silent is closely linked to the 

presumption of innocence (Article 6 § 2 of the ECHR), which is expressly mentioned in the ECHR. 

It is true that the ECHR does not expressly refer to the right to remain silent, but it undeniably 

follows from the case law of the European Court of Human Rights (ECtHR) that the right to 

remain silent is contained in Article 6 of the ECHR,29,30 which guarantees the right to a fair trial 

and can therefore be related to the rights of the defence. Moreover, the right to remain silent 

includes not only the right to remain silent, but also the right of the accused not to cooperate 

                                                           
28 J. MEESE, "The sound of silence. The right to remain silent and the nemo tenetur principle in 
criminal matters. Een historisch en rechtsvergelijkend overzicht" in A. VAN OEVELEN, S. RUTTEN en J. 
ROZIE (eds.), Right to remain silent versus duty to speak, Antwerp, Intersentia, 2013, 37. 
29 Art. 7 Richtl. of the European Parliament and of the Council No 2016/343, of 9 March 2016 on the 
strengthening of certain aspects of the presumption of innocence and of the right to be present at 
the hearing in criminal proceedings, Pb.L. 11 March 2016, 8; K. VAN CAUWENBERGHE, "The paradox 
of the right to remain silent", De Juristenkrant 2020, 10. 
30 Overw. 24 Richtl. of the European Parliament and of the Council No 2016/343, of 9 March 2016 on 
the strengthening of certain aspects of the presumption of innocence and of the right to be present 
at the hearing in criminal proceedings, Pb.L. March 11, 2016, 8. 



 

          
          
 

with his own conviction and not to incriminate himself (prohibition of forced self-incrimination, 

also called the nemo tenetur principle). 31,32,33 

Nevertheless, the ECtHR regards both the right to remain silent and the nemo tenetur principle 

as separate legal principles. The Court of Cassation, on the other hand, states that there is no 

general principle of a right to silence that differs from the right of defence.34,35 

 

In addition, Article 47bis must be informed to each suspect prior to questioning that he cannot 

be obliged to accuse himself and that he has the right to remain silent. The aforementioned 

cautie obligation only came into force on 1 January 2012 with the implementation of the Salduz 

Law.36,37,38 

 

Although there is no doubt that the right to remain silent applies in the Belgian legal order 

primarily because Belgium is directly bound by the ICCPR, the ECHR and the resulting case law 

of the ECtHR, it seems strange that at national level the only reference to the right to remain 

silent is included in an article relating to the questioning during the preliminary investigation. 

Nevertheless, the right to remain silent also has an effect on the level of the stage of the 

hearing. After all, the objective of the right to remain silent is to prevent the accused from being 

subjected to an arbitrary conviction and/or sentencing.39 

 

                                                           
31 ECtHR of 25 February 1993, Funke v France; Cass. 19 June 2013, AR P.12.1150.F, Arr.Cass. 2013, 
1551; M.-A. BEERNAERT, H.D. BOSLY and D. VANDERMEERSCH, Droit de la procédure pénale, Bruges, 
La Charte, 2021, 30-31. 
32 Cass. 19 June 2013, AR P.12.1150.F, Arr.Cass. 2013, 1551. 
33 J. MEESE, "The sound of silence. The right to remain silent and the nemo tenetur principle in 
criminal matters. Een historisch en rechtsvergelijkend overzicht" in A. VAN OEVELEN, S. RUTTEN en J. 
ROZIE, Right to remain silent versus duty to speak, Antwerp, Intersentia, 2013, 37. 
34 L. HUYBRECHTS and M. ROZIE, 'The rights of the defence in the hearing on the merits', NC 2008, 
120. 
35 Cass. 16 June 2004, Arr.Cass. 2004, 1092. 
36 Art. 47encore, §2, 3) Sv. 
37 Art. 47encore, §2, 2) Sv. 
38 Law of 13 August 2011 amending the Code of Criminal Procedure and the Law of 20 July 1990 on 
pre-trial detention, in order to grant rights to everyone who is questioned and to anyone whose 
liberty is deprived, including the right to consult a lawyer and to be assisted by him, BS September 5, 
2011. 
39 C. VAN DEN WYNGAERT and P. TRAEST, Criminal law and criminal procedure law in broad outlines, 
Antwerp, Maklu, 2017, 703. 



 

          
          
 

It therefore seems strange that the right to remain silent has not been given a more prominent 

place in the Code of Criminal Procedure (CCP). It is therefore advisable—certainly in the light 

of a global reform of the Code of Criminal Procedure—to highlight a number of fundamental 

principles specific to criminal proceedings. One can certainly think of the right to remain silent, 

but also, for example, of the presumption of innocence. 

 

However, the right to remain silent is not necessarily violated when evidence that exists 

independently of the will of the accused is forcibly taken (such as breath, blood, urine, hair 

samples and body tissue for the purpose of DNA testing). However, this is not a safe conduct. 

If coercion is used outside the will of the accused, it will still be possible to check whether the 

coercion used has not too great a detriment to the essence of the right to remain silent. In that 

review, the ECtHR takes into account several factors, such as the nature and extent of the 

coercion exerted in order to obtain the evidence, the existence of any relevant safeguards in 

criminal proceedings, and the use made of the material thus obtained. It is recommended that 

the aforementioned nuances be enshrined in the legislation in the proposed general article 

with regard to the right to remain silent with possible cross-references to the articles of the law 

relating to the concerning investigative acts.40,41 

 

Developments with regard to the decryption of data carriers (e.g. Art. 88quater also referred 

to as the decryption order) will also have to be closely monitored. According to the case law of 

the Court of Cassation and the Constitutional Court, the passive duty of cooperation does not 

infringe the principle of non-incrimination or the right to remain silent. However, there is 

controversy in legal literature about this case law. In any case, the ECtHR has not yet given its 

                                                           
40 ECtHR of 11 July 2006, Jalloh v Germany, §102; Coercive collection by the investigating judge on 
the basis of Article 90undecies Sv. is therefore not contrary to the right to remain silent; V. 
VEREECKE, "Silence or non-cooperation can turn against the accused", rabg 2010, 1416.   
41 ECtHR of 29 June 2007, No 15809/02, 25624/02, §55;  J. MEESE, "The sound of silence. The right to 
remain silent and the nemo tenetur principle in criminal matters. Een historisch en 
rechtsvergelijkend overzicht" in A. VAN OEVELEN, S. RUTTEN en J. ROZIE, Right to remain silent 
versus duty to speak, Antwerp, Intersentia, 2013, 41. 



 

          
          
 

opinion on this matter. In any case, it is advisable to enshrine the relationship between the 

decryption of data carriers and the right to remain silent in the future in the legislation.42,43,44,45 

 

2. Generalization and clarification of the obligation to caution 
 

The obligation to caution is only briefly expressed in Article 47bis. This implies that any 

questioning should begin with the communication to the interrogated person that he cannot 

be obliged to accuse himself and that he has the right to remain silent. 

 

According to the Board of Attorneys-General at the Courts of Appeal, the obligation to caution 

concerns the illustration of a "right to remain silent-light". According to the College, it makes 

little sense not to include the right not to give evidence or to answer questions with 

complainants, victims, declarants or witnesses. Sometimes it is even contradictory, for 

example, for persons who are legally obliged to make a statement, such as the witness, whether 

or not under oath. The witness is obliged to answer the questions of the investigating judge. If 

the witness appears, takes the oath, but then refuses to make a statement, he is equated with 

the person who has refused to appear and can thus incur the criminal penalty as described in 

Article 80 of the Code of Criminal Procedure.46 

 

                                                           
42 Cass. 4 February 2020, A.R. P.19.1086.N. However, it is required that the investigating or 
investigating authority has already traced the device at the time of the requested information 
without the use of coercion on the person and that the prosecuting authority demonstrates that the 
person in question knows the access code without reasonable doubt. 
43 GwH 20 February 2020, no.28/2020. 
44 V. VEREECKE, "Silence or non-cooperation can turn against the accused", rabg 2010, 1417. 
45 See e.g. C. CONINGS and J. KERKHOFS, " You have the right to remain silent. Your login can and will 
be used against you? On the obligation to decrypt, the right to remain silent and 'nemo tenetur', NC 
2018, 457-472; C. FORGET, "La comptabilité entre le droit au silence et le fait de contraindre un 
suspect à dévoiler un 'mot de passe'", Rev.dr.pén. 2020, 1063-1075; S. ROYER and W.YPERMAN, 
"Shaky arguments from top Begian courts in rulings over decryption order", NC 2020, 441-445; C. 
VAN DE HEYNING and J. COPPENS, "The order for cooperation under Article 88C Sv., the right to 
remain silent and the prohibition of self-incrimination', T.Strafr. 2016, 260-265; C. VAN DE HEYNING, 
"The right to remain silent in digital times: the battle for decryption keys to the Constitutional Court, 
T.Strafr. 2019, 307-319. 
46 Circular No. 8/2011 of 23 September 2011 from the College of Attorneys-General at the courts of 
appeal concerning the organisation of assistance by a lawyer from the first hearing within the 
framework of criminal procedure, 25 (revised version of 18 October 2018), to be consulted at 
https://www.om-mp.be/. 



 

          
          
 

This finding by the College of Prosecutors-General does not affect the fact that the obligation 

to caution is of crucial importance. The question arises whether the mere communication is 

sufficient. It's questionable. After all, it follows from legal psychological research that not only 

minors and other vulnerable suspects, but also normally gifted and healthy adult suspects may 

have difficulty understanding their rights and their consequences. One could therefore think of 

obliging the interrogation-examiner to effectively explain the obligation to carry out the 

obligation to carry out the caution and to check whether the accused has effectively 

understood its scope.47 

Apart from that, it remains strange that the obligation to caution is only enshrined in Article 

47bis and, for example, not in the Pre-Trial Detention Act. Whenever the accused can/must 

"tell his story" before the judicial authorities, the right to remain silent is essential. Even during 

the hearing stage, it seems appropriate to draw the attention of the accused to the existence 

of the right to remain silent. This is, moreover, explicitly apparent from Directive 2012/13/EU 

of the European Parliament and of the Council of 22 May 2012 on the right to information in 

criminal proceedings. It is expressly stated from recital (19) that suspects or accused parties 

should be informed without delay, orally or in writing, by the competent authorities of the 

rights applicable under national law which are essential to ensure the fairness of the 

proceedings. Article 3(e) of the directive at issue then makes explicit reference to the right to 

remain silent ('Member States must ensure that suspects or accused people receive 

information on the right to remain silent without delay'). 

 

3. Legal anchoring of evidence exclusion in the event of manipulation of the interrogation 
 

A breach of the obligation to be subject to the obligation to be subject to the obligation to state 

and, more generally, the right to remain silent may irreparably affect the rights of the defence. 

                                                           
47 See e.g. V. KEMP, "No time for a sollicitor: implications for delays on the take-up of legal advice", 
Crim.L.R. 2013, 184-202; M. MAGUIRE, "Effects of the P.A.C.E.provisions on detention and 
questioning", Brit.J.Criminol. 1988, 31-32; A. SANDERS and L.BRIDGES, "Access to legal advice and 
police malpractice", Crim.L.R. 1990, 494-509; L. SKINNS, "I'm a detainee: get me out of here! 
Predictors of access to custodial legal advice in public and privatized police custody areas in England 
and Wales", British Journal of Criminology 2009, 9. For a comprehensive overview see P. TERSAGO, 
Statements of suspects in the criminal proceedings, Antwerp, Intersentia, 2020, 136-138. 



 

          
          
 

The manipulation by the interrogators of the possible consequences of silence versus 

explanation should therefore be prohibited. 

The wording of manipulating the perception of the consequences of the suspect statement 

should then be formulated as openly as possible. After all, legal psychological research shows 

that minimizing interrogation techniques can have the same impact on suspects as explicit 

promises of sentence reduction or release. It must be an open provision, which must be 

completed by the criminal court, assisted, if necessary, by an expert psychologist. After all, 

when will the perception of the consequences be manipulated in such a way that this sanction 

must be applied? This applies without a doubt to statements about possible consequences for 

pre-trial detention or subsequent punishment (even without making explicit promises), but also 

suggesting justifications, grounds for non-disclosure, reduction of sentence or suggesting that 

the facts are not so bad can have the same impact on the accused, etc. If the accused makes 

confessions as a result of such statements, it cannot be excluded that he did so solely in order 

to acquire the (implicitly) suggested advantages or to avoid disadvantages. Where the above-

mentioned course of action has affected the reliability of the evidence, the exclusion of 

evidence is appropriate.48 

 

4. Stricter rule of exclusion of evidence in the event of a breach of the right to remain silent 
 

The Court of Cassation has already ruled that evidence gathered must be excluded from the 

debates in violation of the right to remain silent.  However, there is no question of the criminal 

proceedings being null and admissible or inadmissible. According to the Court of Cassation, 

even if the right to remain silent is disregarded, the criminal court can determine the existence 

of the crime from data other than the statements of the accused or the accused person.49,50 

 

It follows from Article 32 of the Code of Criminal Procedure. only that 'the nullity of the evidence 

obtained irregularly shall be decided if: 

- compliance with the relevant formal conditions is prescribed under penalty of nullity, or; 

                                                           
48 P. TERSAGO, Statements by defendants in criminal proceedings, Antwerp, Intersentia, 2020, 530 et 
deq. 
49 Cass. September 16, 1998, JT 1998, 656; Cass. November 29, 2011, Arr.Cass. 2011, 2494; Cass. 8 
April 2014, NC 2014, 411. 
50 Cass. 19 June 2018, A.R. P.15.1275.N. 



 

          
          
 

- the irregularity committed has affected the reliability of the evidence, or; 

- the use of the evidence is contrary to the right to a fair trial'. 

 

Although the right to remain silent is undeniably linked to the right to a fair trial, there is still a 

lot of room for manoeuvre to decide whether or not to judge the fate of irregularly obtained 

evidence. It is therefore recommended that it be made explicit that the violation of the right to 

remain silent or the unlawful use of coercion in any case leads to the nullity of the evidence. 

 

5. Attention to nuances to the right to remain silent with regard to the declaration of guilt, in 
particular for the legal profession 

 

The right to remain silent is not only relevant for the preliminary investigation phase, but also 

for the substantive phase: both with regard to the guilty verdict and the sentencing. 

However, the articles of the law at issue concerning the statement of reasons for the debt (Art. 

161, CCP) are brief. Nowhere is there any reference to the right to remain silent. The legislator 

is also tacit about the nuances that can be made to the right to remain silent. 

In principle, for example, the criminal court may not take into account the invoking of the right 

to remain silent when forming its conviction about the question of guilt.51 Silence, i.e. the 

'failure to contradict' certain indications, cannot therefore52 in itself be regarded as proof of 

guilt.53 

 

However, this does not mean that the court cannot take this into account when assessing the 

question of guilt. After all, both the ECtHR and the Court of Cassation accept that the judge can 

include the silence or lack of a credible statement in his evidentiary decision. At least, in so far 

                                                           
51 Bergen February 8, 1998, Rev.dr.pén. 1998, 932; F. KUTY, ''Etendue du droit au silence en 
procédure pénale Rev.dr.pén. 2000, 332; C. THE FALCONEER, Manuel de l'enquête pénale, Brussels, 
Larcier, 2005, 144; M.A. BEERNAERT, H.-D. BOSLY and D. VANDERMEERSCH, droit de la 
procéexpensive péInternational, Brussels, la Charte, 2021, 36; T. DECAIGNY, ''The assistance of a 
lawyer in questioning'', T.Strafr. 2010, 13.  
52 P. TERSAGO, Statements by defendants in criminal proceedings, Antwerp, Intersentia, 2020, 102. 
53 S. CUYKENS, D. HOLZAPFEL and L. KNOWLEDGE, La preuve en matière pénale, Brussels, Larcier, 2015, 
110-112. 



 

          
          
 

as there are other essential54,55 inculpatory evidence which requires the accused person to 

provide an explanation in this regard. In other words, if decisive evidence has already been 

provided and the accused remains silent, his attitude may be used to strengthen the probative 

value of the evidence56 inculpatory. One then speaks of "a meaningful silence", which can be 

taken into account as an additional aid element. For example, in the case of a guilty verdict, the 

court may consider that an accused person refuses to give any necessary explanation, the 

accused person has no alibi or does not apply any justification.57,58,59,60,61,62 

 

Specifically with regard to the Belgian legal system, this can easily be explained by the free 

system of evidence. Our recommendation is not to call into question the principle of the free 

system of proof. On the basis of this system of evidence, presumptions of a factual nature may 

be used as evidence. The judge can then infer a factual presumption from the evidence 

presented. He can then take into account that the accused person is unable to provide a 

credible explanation, which only perpetuates the conjecture.63,64,65 

 

In short: the silence, together with the other evidence, can be taken into account when 

questioning the guilt. In this way, no direct, but indirect, consequences can be linked to it. It 

should be stressed that there must always be such a body of incriminating evidence that this 
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requires, as it were, an explanation from the accused. Only if the accused does not provide this 

explanation, then this lack of explanation can be regarded as an affirmation of guilt. The weight 

of the other evidence is therefore important. It is advisable to draw the attention of the legal 

profession to this—whether or not in the context of a training course.66,67,68,69,70 

 

In any case, the inferences should be used with great caution. In view of the right to remain 

silent and the burden of proof on the part of the public prosecutor, the accused person cannot 

be expected to give a full defence spontaneously. It therefore happens that negative inferences 

should only be possible if the accused person is asked for a statement about certain indications 

that require an explanation and he is unable to provide them. If the accused person is then 

explicitly confronted at the hearing with the evidence that is incriminating and he does not give 

an explanation about it, then that evidence can be used against him with the consideration that 

the accused has failed to provide a reasonable explanation.71 

Moreover, it follows from a recent supreme court judgment of 20 April 2021 that, unless the 

criminal court so concludes that, the criminal court must not expressly respond to an alternative 

scenario for the guilt of the facts alleged against an accused party as plausible by a party. If such 

a scenario is relied on in an Opinion, the court may reply to and reject that defence, stating the 

reasons from which, according to the court, the guilt of the accused person is to be shown to 

be the accused and the resulting implausibility of the scenario put forward by the accused.72 

 

6. No inclusion of the right to remain silent in sentencing: clarification in the legislation 

                                                           
66 V. VEREECKE, "Silence or non-cooperation can turn against the accused" (note under Cass. 5 May 
2020), rabg 2020, 1418. 
67 P. TERSAGO, "Beuze's unfortunate legacy? The new turn in the Salduz judiciary critically discussed 
from a legal and empirical perspective", NC 2020, 115-116. 
68 M.A. BEERNAERT, H.-D. BOSLY and D. VANDERMEERSCH, droit de la procéexpensive 
péInternational, Brussels, la Charte, 2021, 36. 
 
 
69 ECtHR of 8 February 1996, Murray/United Kingdom; B. VANLERBERGHE, "Right to remain silent versus 
duty to speak in civil and disciplinary matters" in A. VAN OEVELEN, S. RUTTEN and J. ROZIE (eds.), Right to 
remain silent versus duty to speak, Antwerp, Intersentia, 24-25.  
70 S. CUYKENS, D. HOLZAPFEL and L. KNOWLEDGE, La preuve en matière pénale, Brussels, Larcier, 2015, 
112. 
71 P. TERSAGO, Statements by defendants in criminal proceedings, Antwerp, Intersentia, 2020, 548-549. 
72 Cass. 20 April 2021, A.R. P.20.1307.N. 



 

          
          
 

It is settled cassation jurisprudence that the judge may not take into account the way in which 

the accused has conducted his defence when sentencing the sentence. After all, a defendant 

has the right to organize his defense as he wishes; he may not say anything, nor deny the facts 

and maintain his innocence, possibly against all the details of the criminal file. The criminal 

court should therefore not penalise the manner of defence when determining the nature and 

extent of the sentence. That is also logical, because the opposite would be tantamount to 

sanctioning the exercise of a fundamental right of the accused.73,74,75,76 

Since the defence strategy is a prerogative of the accused, invoking the right to remain silent—

unlike the question of guilt—cannot have negative consequences. A negative attitude or a 

refusal to admit guilt, or more generally the invoking of the right to remain silent, cannot 

therefore be taken into account to justify the nature and severity of the penalty to be 

imposed.77,78 

 

The principle that invoking the right to remain silent should not be taken into account in the 

sentencing process should be explicitly anchored in the legislation in the article with regard to 

the justification of the sentence and the level of punishment, especially now that empirical 

research shows that fact-finding judges regularly do this. 

 

7. Specialised training of the police, magistracy (public prosecutor's office, investigating judges and 
seat) and the legal profession 

The empirical research has uncovered a number of things. More than ever, the law in the books 

in the matter of the right to remain silent does not seem to correlate with the law in practice. 
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Suspects can express the use of the right to remain silent in various ways. However, it turned 

out to be difficult for the various actors surveyed to give an unambiguous interpretation to the 

right to remain silent.  

The observations also showed that the interrogators did not systematically check whether the 

accused understood his rights, including the right to remain silent.  

The interviews also showed, for example, that respondents regularly link unjustified 

conclusions to the right to remain silent. 

A specialised training of the police, magistracy (public prosecutor's office, investigating judges 

and seat) and the legal profession with regard to the correct interpretation and use of the right 

to remain silent, with the necessary attention to any pitfalls, therefore seems to be a much-

needed addition to the proposed legislative changes.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

          
          
 

 

 

 

 

 

 

 

 

 


